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ART. IL—LAW OF CONTRACTS. 


No. 1.—Of the definition and division of contracts ; and 
of the assent of the parties thereto. 


Tue most concise definition of a contract, to be found in 
the books, is that given by the late chief justice Marshall, in 
the case of Sturges v. Crowninshield:* “A contract is an 
agreement, in which a party undertakes to do, or not to do, 
a particular thing.’ * Blackstone’s definition is—‘ an agree- 
ment, upon sufficient consideration, to do, or not to do, a 
particular thing.” * Most other writers not only include the 
consideration of a contract in its definition, but also term it 
a covenant or bargain between two or more parties.‘ As, 
however, the word contract, agreement, or bargain, ex vi 


14 Wheaton, 197. 

2 The same learned judge used nearly the same language, in defining an 
executory contract, in the case of Fletcher v. Peck (6 Cranch, 136): “ An ex- 
ecutory contract is one in which a party binds himself to do, or not to do, a 
particular thing.” 

32 Black. Comm. 446. Gifts, by the common law, are not regarded as 
contracts. 2 Kent’s Comm. 353 (Ist ed.) 

4 See Termes de la Ley. Jacob’s Law Dictionary. Powell on Contracts, 
(Introd.) &c. 


VOL. XX.—NO.XXXIX. 1 








2 Law of Contracts. [Oct. 


termini, imports more than one party, it is slovenly tau- 
tology, in a professed definition, to speak of an agreement 
“between two or more parties.” It is like defining a feme 
covert, by calling her a woman married to a husband, instead 
of simply denominating her a married woman. 

The word ‘‘ covenant,” used in many definitions given of 
a contract, is objectionable. Strictly and technically taken, 
—as all words, employed in a definition of a subject of 
science, should be,—a covenant is a contract under seal ; 
and is therefore improperly adopted in reference to contracts 
generically, because it embraces only one specific class of 
contracts. 

The word ‘“‘agreement”’ is most generally used in the 
older books, to denote what is now more usually termed a 
contract. ‘The introduction of Contract into the titles of the 
common law is of modern date. Agreement is ‘“ the union 
of two or more minds in a thing done or to be done.” * In 
the language of some of the old writers, it is called “‘ a coup- 
ling or knitting together of minds.’’* In the case of Wain 
v. Warlters,’ the court of King’s Bench held, that in a strict, 
technical sense, the word agreement signifies a contract on 
consideration. If this notion be correct, Blackstone’s defini- 
tion of a contract is tautological, and Marshall’s should 
therefore be preferred. This technical import, however, of 
the word agreement, though adopted in New York, New 
Hampshire and South Carolina, is denied by the supreme 
courts of Connecticut, Massachusetts, and Maine; and, to 
say the least, is a very questionable point.‘ 

Assuming that the word agreement does not import a 


'Plowd. 17; Comyns’ Digest, Agreement, A. We discard the alleged 
etymology—“ aggregatio mentium.” 

? Shep. Epit. 35 East, 10. 

4 See a note to Wain v. Warlters (5 East, 20, Day’s Ed.), prepared by the 
late chief justice Swift, of Connecticut ;—also Packard v. Richardson, 
17 Mass. 122; Levy v. Merrill, 4 Greenleaf, 189; King v. Upton, ib. 389 ; 
Sage v. Wilcox, 6 Connect. 8] ; Revised Statutes of Massachusetts, c. 74, § 2. 
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contract on consideration—is Blackstone’s definition, or 
Marshall’s, the most accurate? Both these definitions, as 
well as those of the other writers just cited, include all con- 
tracts,—the whole genus,—whether of record, under seal, 
or by parol,—recognizances, grants of land, bonds, promis- 
sory notes, or mere oral promises. ‘To the validity of a 
simple contract (one not under seal) a legal and sufficient 
consideration is, by the common law, indispensable. But a 
contract by specialty (or under seal) is valid without con- 
sideration; or, which for the present purpose amounts to 
the same thing, it imports a consideration, which the party 
is estopped to deny.’ A fortiori, is this true of contracts of 
record. Blackstone’s definition, therefore, embraces all simple 
contracts, and, as to them, is accurate. But as to those 
contracts, which are valid without a consideration, or im- 
port a consideration not to be denied, it is not accurate. 
Marshall’s definition covers this latter class of contracts, 
and would seem to be sufficiently correct as to the former. 
For in defining a contract, or any thing else, generically, it 
is not merely unnecessary, but is illogical and improper, 
to include all the incidents and qualities that appertain to 
the subject. 

Some contracts are required to be written; others need 
not be reduced to writing. Some require a consideration, or 
a seal, to support them; others do not. In a general defini- 
tion, therefore, it is not perceived, why a consideration, 
which forms a constituent part of only one species of con- 
tracts, should be included, in order to render it complete. 
Why should not writing, and sealing, which are essential to 


1“ A consideration is necessary to the validity of all contracts and agree- 
ments not under seal,’ &c.; 2 Kent's Comm. (ist ed.) 365; 1 Comyn on Con- 
tracts, 13. See also Plowd. 308. ‘A mere voluntary bond, given without 
any consideration, is good.” “ A mere want of consideration is not sufficient 
to avoid a bond.” By Parker and Sewall, Js. 2 Mass. 161, 162: By Lord 
Kenyon, 7 D. & E. 477: By Sir J. Jekyll, 3 P. W. 222. 
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the validity of certain species of contracts, be also included 
with equal reason ? 

The genus not only admits, but requires, a different defi- 
nition from that which is proper for the several species. 
A simple contract has its appropriate definition ; and, in that 
definition, a consideration is to be included. Blackstone has 
defined it with brevity and clearness, in his attempt to de- 
fine contracts generally. A contract by specialty requires a 
different definition. And a contract, in its broad generic 
sense, is to be defined differently from either of its species ; 
and this has been done, with singular precision and exact- 
ness, in the words first quoted from the late chief justice of 
the United States." 

Contracts may be divided into three classes, namely ; 
1. Simple contracts, or contracts by parol; 2. Specialties, 
or contracts under seal; and, 3. Contracts of record. 

All contracts, not of record, are distinguished by the com- 
mon law into agreements by specialty, and agreements by 
parol. ‘There is no such third class as contracts in writing. 
If they be merely written and not specialties, they are parol.’ 
The rules of evidence are not the same, when applied to 
written and unwritten contracts; and, in the discussion of a 
question of evidence, the late chief justice Parker (of Massa- 
chusetts) says,*—‘ There are three classes of contracts, viz. : 
specialties,—written contracts, not under seal,—and parol 
or verbal contracts.” So far as this remark relates to the 
immediate point before the court, it is doubtless correct; but 
it is unfortunately expressed, and, as it regards the artificial 
classification of contracts, is at variance with all approved 
authority. 


* It is a maxim of the ancient sages of the law, that legal definitions are 
hazardous: Omnis definitio in lege periculosa. 

27 Durnf. & East, 351 (note), Rann v. Hughes; 3 Johns. Cas. 65, Ballard 
v. Walker; 6 Halsted, 174, Perrine v. Cheeseman. 

311 Mass. 30, Stackpole v. Arnold. 
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In this and several succeeding articles, which we propose 
to publish on the Law of Contracts, our attention will be 
directed chiefly to the second kind of contracts above-men- 
tioned, namely, simple contracts, which, embracing as they 
do, a great part of the business of every man’s life, and 
furnishing a large proportion of all the cases litigated in our 
courts, constitute a very important branch of the law. Many 
of the principles, however, which govern this division of 
contracts, are equally applicable to the others. But before 
proceeding to state the principles, which belong strictly to 
the law of contracts, it will be useful to take notice of two 
distinctions constantly recurring in the books, between 
express and implied contracts,—and executory and executed 
contracts. 

The first of these distinctions obtains chiefly, though not 
exclusively, in simple contracts. An express contract is one 
which is actually and formally made, wherein the parties 
stipulate in positive terms what is to be done or omitted. 
An implied contract is not thus actually and formally made, 
but is inferred from the conduct, situation, or mutual rela- 
tions of the parties, and enforced by the law on the ground 
of justice, or to compel the performance of a legal and moral 
duty: as, where one man sends to the shop of another for 
articles of food or clothing,—or employs another to labor for 
him or to render him other services,—or, where a guest 
enters an inn and takes refreshment or lodging. In these 
and numberless similar cases, though nothing is stipulated 
concerning price or payment, the law is said to imply a 
contract and a promise to pay a reasonable sum for the 
articles, refreshments, or services received.’ So, if a man 


1“ A great mass of human transactions depends upon implied contracts ; 
upon contracts which are not written, but which grow out of the acts of the 
parties. In such cases, the parties are supposed to have made those stipula- 
tions, which, as honest, fair and just men, they ought to have made.” By 
Marshall, C. J., 12 Wheaton, 341. 

2 Finch, 181. 
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has another’s money, which in equity and good conscience 
he ought to restore, the law is said to imply a promise to 
restore it." So, too, if a man undertakes any trust, office or 
employment, the law raises a promise on his part, to perform 
his undertaking with integrity, diligence and skill; and, if 
he injure his employer by a want of either of these quali- 
ties, he is liable to an action on his implied contract, for 
reparation.” 

There are also certain positive obligations imposed by law, 
where there is no antecedent moral duty; and, here, in many 
instances, a contract or promise is inferred to fulfil those ob- 
ligations.* Thus, in some of the states, taxes may be col- 
lected by suit, on a promise implied by law to pay the 
collector. In Massachusetts, and in some of the other states, 
towns are under an obligation imposed by statute, to relieve 
and support poor persons, and to reimburse expenses incur- 
red by other towns, in furnishing such relief to those who 
have fallen into distress, where they have not a legal settle- 
ment; and may be compelled, in an action on an implied 
promise, to reimburse such expenses to other towns, and to 
individuals of their own body.* 

It is a general rule, that a contract shall not be implied, 
where an express one is made: Expressum facit cessare 
tacitum.* 'Thus, where one became surety for his neighbor 


117 Mass. 563. 2? 1] Comyn on Contracts, 6. 

3 Mr. Hammond, in his treatise on Parties to Actions, pp. 4 and 14, makes 
a third species, viz., contracts created by law, where there is no express or 
tacit agreement. 

4 In the civil law, those contracts which correspond to the implied contracts 
of the common law, are denominated obligationes quasi ex contractu, and 
Heineccius denies that they are founded on contract. (El. Jur. sec. ord. Inst. 
lib. iii. tit. 14, 28. Dictata, ib.; Recitationes, ib.) Most civilians, however, 
like the common lawyers, derive them ez consensu ficto vel presumpto. Vin- 
nius, in his commentary on the Institutes, denies it. (Lib. iii. tit. 28). 

52 Durnf. & E. 105, Toussaint v. Martinnant; 7 Mass. 107, Whiting 
v. Sullivan; 7 D. & E. 384, by Lord Kenyon; 11 Mass. 553; 2 Maule 
& Selwyn, 316; 4 Wash. C. C. Rep. 185, Trask 7. Duvall. 
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for money borrowed of a third person, and took a bond of 
indemnity from the principal debtor, and, on being com- 
pelled to pay the money, brought an action against the prin- 
cipal on the implied promise, which the law raises in such 
cases, to reimburse the surety, it was held, that as he had 
taken a bond, which was an express contract, he must 
resort to that alone, for indemnity." So, where the hirer of 
a vessel, under a charter-party, in which the owner cove- 
nanted that the vessel should be tight, strong, &c., sued the 
owner, on an implied contract, for reimbursement of ex- 
penses incurred for necessary repairs made during the 
voyage, it was held, that the only remedy was on the cove- 
nant expressed in the charter party.’ 

In both these cases, the express contract was under seal, 
and the remedy thereon was an action of debt or covenant; 
whereas the remedy usually adopted, in cases of implied 
contract, is the action of assumpsit; and, it is a legal maxim, 
that the law will not raise an assumpsit, where the party 
resorts to a higher security. ‘This, however, is not the 
ground on which the first mentioned case was decided. 
The court proceeded on the principle (as expressed by 
Buller), that ‘‘ promises in law exist only where there is no 
express stipulation between the parties.” 

In other cases, where the express promise was of the same, 
and not a higher nature than an implied one, the same doc- 
trine has been constantly applied. Thus, a plaintiff cannot 
recover on an implied contract for goods delivered, when 
there is an existing express contract, in part performance of 
which the goods were delivered.’ Indeed, it is a familiar 
rule, that while an express contract is still open, a party 
cannot resort to an implied contract.‘ 


12D. & E. 100. 210 Mass. Rep. 192, Kimball v. Tucker & others. 

319 Johns. 205, Wood v. Edwards. See also 3 Binney, 126, Duncan rv. 
Kieffer; 18 Johns. 456, Robertson v. Lynch, 

¢ Buller’s N. P. 139; 2 Stark. on Ev, 95, n. (2) ; Doug. 23; 2 East, 145. 
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To this rule, that promises in law (as implied promises 
are often called) do not exist where there are express stipu- 
lations, there are some exceptions: for example, if the terms 
of an express agreement have been performed, so as to leave 
a mere simple debt or duty between the parties, the plaintiff 
may recover on the implied contract; * so, where an express 
promise contains nothing more than the law will imply, an 
action may be sustained on the implied promise ; * when both 
parties have departed from the special agreement, the law 
will raise an implied one ;* 
void, on account of illegal consideration, a promise may be 
implied to pay what was justly due, before the illegal agree- 
ment was made;* and so, in an action for money had and 
received, or money lent, a promissory note (which is an ex- 
press promise) may be given in evidence to prove the 
declaration.° 


where an express contract is 


! Fitzgibbon, 303, Gordon v. Martin. This is one of the earliest cases on 
the subject, and was thus :—The defendant wrote to the plaintiff, requesting 
him to perform certain services, and promising to pay him therefor, on per- 
formance. Instead of suing the defendant on the special promise, and setting 
it forth in the declaration, the plaintiff sued him in general indebitatus assump- 
sit, for services rendered at his request, and the action was sustained. This 
is now a very usual course. 2 Marsh. 275, Grey v. Gower; 7 Cranch, 299. 

21 Pick. 119, Gibbs v. Bryant. This was the case of a surety, who had a 
written (not sealed) promise of indemnity from the principal, and sued on the 
implied promise. See also Cornwall v. Gould, 4 Pick. 444. 

31 Pick. 57, Goodrich v. Lafflin; 12 Mod. 509, by Powell, J. 

41 Pick. 415, Thurston v. Percival. 

5 This doctrine prevails not only in an action by the payee against the 
maker, but also in an action by the indorsee against the maker. 2 Phillipps 
on Evid. 10, 13, 86; 4 Pick. 421, Wild v. Fisher; 8 ib. 48, Cole x. Cushing. 
The supreme court of Massachusetts made another exception to the general 
rule, above stated, in the case of Moses v. Stevens (2 Pick. 332), in which it 
was decided, that where an infant avoided a contract of service for three 


years, after he had served three months, his employer was liable, on an im- 
plied promise, for the service actually performed, as if no contract had been 
actually made. But this exception does not seem to be generally admitted ; 
other courts have decided the point differently. See 5 New Hamp. 343, 
Weeks v. Leighton; 7 Cowen, 184; 8 ib. 84; Peake’s New Cases, 196; 8 
Taunton, 508. 
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“As the law will not generally imply a promise, where 
there is an express promise, so the law will not imply a pro- 
mise of any person, against his own express declaration ; 
because such declaration is repugnant to any implication of 
a promise.’’’ ‘This, however, can be true only where there 
is no legal duty paramount to the will of the party making 
the negative declaration: for where such duty exists, a pro- 
mise will be implied, even against the party’s strongest pro- 
testations ; as in the cases of taxes, and claims for relieving 
paupers, before noticed; so if a husband wrongfully expel 
his wife from his house, and forbid all persons to trust her 
on his account, declaring that he will not pay for any thing 
that is furnished her,—the law, notwithstanding these ex- 
press declarations, implies a promise, on his part, to pay for 
the supplies, which any other person provides for her neces- 
sary support;* and so in the instance of a father, who 
wrongfully discards a minor child.* 

In these instances, it is manifestly only by a fiction, that 
a contract or promise is implied. And, indeed, the whole 
doctrine of implied contracts, in all their varieties, seems to 
be merely artificial and imaginary. But in the present state 
of the law, it is necessary, for the sake of legal conformity, 





to adopt this phraseology. In a great majority of cases, 
which oceur under this head, there is, in England, no safe 
legal remedy, except the action of assumpsit, in which a pro- 
mise and the breach thereof are required to be alleged, 
although the defendant in fact never made any promise, but 
always denied his liability, and expressly refused either to 
pay, or to promise payment. 

There are, indeed, some cases, in which a party may, at 
his election, regard his injury as a breach of contract, or as 


1 By Parsons, C. J. 7 Mass. 109. 

*6 Mod. 171, Robison v. Gosnold; 4 Esp. Rep. 42, Harris v. Morris; 
2 Kent’s Comm. 125, 126; 4 Burr. 2178. 

313 Johns. 480. See also 16 Mass. 31. 
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a tort, and may adopt the remedy appropriate to the alter- 
native which he selects. Such cases, however, are not 
numerous; and when they occur, there is no necessity to 
resort to an implied contract, as there is another more apt 
course, which the party may pursue, with assurance of 
obtaining legal redress. 

The action of debt, in which it is not necessary to aver a 
promise, is, in general, concurrent with that of assumpsit, 
on implied promises. But in England the defendant is per- 
mitted to wage his law, in an action of debt on simple con- 
tract; and, it was to avoid this evil, that assumpsit was 
there substituted, and the doctrine of implied promises, if 
not first introduced, was greatly extended. And though in 
most parts, if not the whole of this country, wager of law 
has never been allowed, yet we have adopted the English 
remedy of assumpsit, and the English doctrine of implied 
contracts. 

If a new Registrum Brevium were now to be compiled, 
and new forms of setting forth causes of action were de- 
vised, we should probably adapt them to the truth of the 
case, and forego the fictions, that, at present, so extensively 
prevail. 

Indeed, it was not without many reluctant struggles, that 
this doctrine of implied promises found admittance into the 
English law. The courts were slow and loth to sanction it. 
As late as the 11th year of William III., lord Holt asserted 
from the bench, that the notion of promises in law was a 
metaphysical notion,—that the law made no promises but 
where there was a promise of the party ;’ and in the third 
of Anne, he said, “there is no such thing as a promise in 
law.”’* The same great judge also pronounced him to be a 
bold man, who first ventured on a general count in indebi- 
tatus assumpsit.’ 


11 Ld. Raym. 538. 26 Mod. 131. 
32 Strange, 933. See also 3 Levinz, 150, Johnson v. May; 1 Sid. 279, 
Grubham ». How; Vaugh. 101; 3 Woodeson, 169, 170. 
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It was not until the latter part of the last century (long 
after implied promises had been recognised in divers other 
instances), that a surety, who had paid the debt of his prin- 
cipal, was allowed to maintain an action at law against the 
latter, on the implied contract of indemnity. He was com- 
pelled to resort to the court of chancery for reimbursement.’ 
And it was not till 1800, that one of two sureties, who had 
paid the whole of the principal’s debt, was held to be enti- 
tled at law to recover contribution from his co-surety. * 
Thirteen years before (1787), lord chief baron Eyre, in the 
case of a bill in equity by a surety, demanding contribu- 
tion of a co-surety, asserted that contribution was not 
founded in contract, but on a principle of justice and equity.’ 
The late chancellor (Kent) of New York affirmed the 
same doctrine. The courts of North Carolina refused to 
sustain an action at law, in such case, until jurisdiction was 
conferred by statute.‘ 

Nor has the doctrine of implied promises even yet been 
carried to the extent, which fair analogy will warrant, and 
which legal symmetry requires. If two are sued for a joint 
tort, and judgment is recovered against both, and the execu- 
tion is levied on one only, he cannot recover a moiety of the 
other, in an action on an implied contract.’ Yet in many 
instances, it is as clearly just and equitable, that contribu- 
tion should be made, under such circumstances, as under a 
payment of a claim founded on an original contract. Indeed, 
the judgment becomes a debt against the two defendants, 
and may be sued as such. The principle of equity, by 


12D. & E. 105. 

22 Bos. & Pul. 268. Co-sureties must be joint undertakers, or the law of 
contribution does not hold. 3 Peters,470. See also 2 Esp. Rep. 478; 12 
Mass. 102. 

31 Cox, 320; 2 B. & P. 272. 

4 See 4 Johns. Ch. Rep. 337; Cam. & Norw. Rep. 216; 2 Car. Law 
Repos. 624. 

58D. & E.186; 1 Campb. 343; 2 ib. 452; 4 M. & 8. 261; Kirby, 114; 
1 Bibb, 562; 1 Randolph, 328. 
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which those who are equally liable to a common demand 
ought equally to sustain the burden of discharging it, seems 
to be disregarded in the case of joint wrong-doers. Such, 
however, was the Roman law. The French law (accord- 
ing to Pothier) allows an action for contribution, on the 
same principles, which are extended to a surety to recover 
against his co-sureties.' 

In sound sense, divested of fiction and technicality, the 
only true ground, on which an action upon what is called an 
implied contract can be maintained, is that of justice, duty, 
and legal obligation. But, if the substance be secured, the 
form of obtaining it is of little comparative importance, pro- 
vided it be, as in this instance, simple and direct, and not 
complicated, circuitous and troublesome. 

The other distinction, to which we have already alluded, 
as requiring to be noticed, before entering upon an examina- 
tion of the principles of the law of contracts, is that which 
is made in the books between executed and executory con- 
tracts. An executed contract is one, by which the subject 
of it is transferred immediately, or, by which the right and 
possession are transferred together ; as if a horse is sold, paid 
for and delivered,—or an agreement to change horses is im- 
mediately performed.* An executory contract is rather an 
engagement to do a thing, than the actual doing of it :—it 
is prospective; as an agreement to change horses tomorrow, 
—or to build a house in six months. An agreement may be 
executed by one party, and executory by the other ; as when 
one party performs, and the other is trusted; thus, where 
a loan of money is made, on a promise to secure it by bond 
or mortgage; the lender has executed his part of the con- 


' See 1 Pothier on Obl. by Evans, Phila. ed. 147; 2 ib. 70. 

2“ A contract executed is one, in which the object of the contract is per- 
formed.” By Marshall, C. J.6 Cranch, 136. 

* Plowd. 9. 
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tract, but the borrower’s contract remains executory until 
performed.’ 

‘An agreement, on sufficient consideration, to do or 
not to do a particular thing,” is, as has been before sug- 
gested, a sufficiently accurate definition of a simple con- 
tract. Agreement implies parties and their mutual assent; 
and, in speaking of lawful agreements, we necessarily in- 
clude the legality of the consideration and of the thing to 
be done or omitted. A more extended definition, or descrip- 
tion, is given by Mr. Chitty, in his Treatise on the Law of 
Contracts not under seal (p. 3): ‘A mutual assent of two 
or more persons competent to contract, founded on a sufli- 
cient legal motive, inducement, or consideration to perform 
some legal act, or to omit to do any thing, the performance 
whereof is not enjoined by law.” These several particulars, 
namely, the assent, the parties, the consideration or induce- 
ment, and the /egality of the act or omission, require a 
separate and distinct examination. ‘The present article will 
be devoted to the first. 

The assent must be mutual, reciprocal, concurrent. 

Overtures or offers, not definitively assented to by both 
parties, do not constitute a contract.* There must neces- 
sarily be some medium of communication, by which the 
‘union of minds” may be ascertained and manifested. 
Among men, this medium is language,—symbolical, oral, or 
written. A proposal is made by one party, and is acceded 
to by the other, in some kind of language mutually intelli- 
gible; and this is mutual assent. Persons who are deaf 
and dumb contract only by symbolical or written language. 
The language of contracts at auction is often wholly sym- 


12 Black. Comm. 447; 1 Powell or. Cont. 234; 1 Com. on Cont. 3. 

* Peake, 227, Kingston v. Phelps; 1 Stark. Rep. 9, Gaunt v. Hill; 3 Johns. 
534, Bruce ». Pearson; 4 ib. 235, Burnet v. Bisco; 12 ib. 199, Tucker v. 
Woods. See also the remarks of Wilde J. 5 Pick. 384,5; 1 Maule & S. 557; 
2 Starkie on Evid. 650, 
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bolical. A nod or wink by one party, and a blow of a 
hammer given by the other, evince mutual assent. 

An offer, or proposal, may be retracted at any time before 
it is accepted. A bidder at an auction may retract his bid- 
ding before the hammer is down.’ So any other offer, 
whether written, oral, or symbolical, is subject to be revoked 
before acceptance. Even where, by the terms of the offer, 
time is given for the other party to accept or reject it, there 
is still locus penitentie until the offer is accepted; and an 
acceptance, subsequent to the retraction, is of no avail.’ 

When by the terms of the offer, no time is prescribed, 
within which it is to be acceded to, it will be considered as 
withdrawn, or rejected, or at an end, if it is not seasonably 
accepted. What is seasonable acceptance,—in other words, 
—how long such unqualified offer shall continue open for 
acceptance, if not expressly retracted, depends on the cir- 
cumstances of each case that may arise, and on the ordi- 
nary forms of intercourse and business between the parties. 
If they are together, this question is to be decided, not so 
much by the time that elapses between the offer and ac- 
ceptance, as by the conduct of the parties, during that time; 
whether it be such as reasonably to imply that a negotia- 
tion is still open,—that the offer is neither rejected nor with- 
drawn. A separation of the parties, without reference to a 
future meeting, would, probably, in most if not in all cases, 
be regarded as decisive evidence that the offer no longer 
existed. When the parties are apart, and an offer is made 
in writing, or by oral message, a reasonable time is allowed 
for notice of acceptance to be returned; and this depends 
on the distance, the means of early communication, the 
nature of the business, usage, and various other circum- 
stances, which may combine in a given case, but which 
cannot be fixed beforehand by any determinate rule. Every 


13D. & E. 148, Payne ». Cave. 
* 4 Bing. 653; 1 Pick. 279. See also Rutherforth, lib. i. c. 12, §§ 14, 20. 
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case of this sort, as well as the former, must be decided on 
its own circumstances. 

In oral and symbolical communications, when the parties 
are together, the assent is mutual and the contract com- 
pleted, when the acceptance of one party is announced to 
the other. And the law, perhaps, may be the same, when 
the parties are separated, and interchange verbal messages 
by the intervention of third persons. But in a case of writ- 
ten communications between parties distant from each other, 
the court of king’s bench held, that the acceptance operated 
from the time it was made, and not merely from the time 
when the notice of it was received." The court of errors, 
in New York, have made the like decision.* The supreme 
court of Massachusetts have decided this point differently,* 
though they held, that a retraction operated from the time 
it was made.‘ ‘The case was this: An insurance company, 
on the first of January, offered by letter to insure a ship on 
certain terms. On the next day, they wrote another letter 
retracting the offer. The first letter was received by the 
owner of the ship, on the third of January, and he on that 
day replied to it, accepting the offer, before he received their 
second letter. All the letters were sent by mail and received 
by the parties on the second day after they were written. 
Of course, the offer was accepted before the retraction was 
made known, and the retraction was made before the ac- 
ceptance was made known. It was decided, that there was 
no agreement to insure.° 

An offer, or proposal, must be accepted or assented to, in 


1 1B. & A. 681, Adams »v. Lindsell. 

2 6 Wend., 103, Mactier v. Frith. 

3 1 Pick. 279, M’Culloch v. Eagle Ins. Co. 

4 This distinction is, perhaps, not very obvious. 

5 There are cases, in which an acceptance of an offer is implied from the 
conduct and perhaps from the silence of the party to whom it is made, and in 
which no express notice of acceptance need be given. See 5 Pick. 380, Train 
v. Gold. 
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the terms on which it is made. hus, if an offer is made, 
limiting the time or mode, in which it is to be accepted, an 
acceptance made after the time, or in a different mode, does 
not constitute a mutual agreement. Such acceptance can 
be regarded only as a new proposal by him to whom the 
offer was made, and requires the subsequent assent of the 
other party to make it a contract. As if a trader orders 
goods of a specified quantity, or on certain terms of credit, 
and a less quantity is forwarded, or on a shorter credit, he 
is not bound to receive and pay for them.’ So, where an 
offer, by letter, to purchase goods, required an answer by 
the return of the waggon by which the letter was sent; and 
the offer was accepted by a letter sent by mail to a different 
place from that to which the waggon was to return, it was 
held that there was no contract.” By accepting goods sent 
on different terms, or by waving the difference in time or 
place, the party is regarded as acceding to the modified or 
varied terms proposed by the other, and thus the assent be- 
comes mutual and the contract complete.° 

In the case of Adams v. Lindsell,* where the defendant 
had by letter offered the plaintiff certain goods at a specified 
price, on receiving notice of acceptance ‘in course of post,”’ 
but, by misdirection of the letter containing the offer, it was 
not received in the regular course of the post to the place of 
the plaintiff’s residence, and, he, on receiving it two days 
afterwards, returned an answer by the first post according 
to the proposal ; it was held that the contract was completed. 
As the misdirection was the error of the defendant, it was 
held that it should not affect the plaintiff; and that as the 
latter had replied by the earliest post, after he received the 
offer, it must be considered, as against the defendant, to be 
by the course of the post, within the terms of the offer. 


13 Johns. 534, Bruce v. Pearson; 7 ib. 470, Tuttle v. Love ; 1 Campbell, 
53; 2B. & C, 37. 

? 4 Wheaton, 225, Eliason v. Henshaw; S. P. 4 Bing. 653. 

31 Campb. 53; Chitty on Contracts, 132. 41B.& A. 681. 
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It would seem from the case of Cooke v. Oxley,‘ that 
when time is given by one party for the other to accept the 
offer, the party making such offer is not bound by the other’s 
acceptance, within the time mentioned. Oxley offered to sell 
Cooke two hundred and sixty six hogsheads of tobacco, at a 
certain price, and gave him, at his request, till four o’clock 
in the afternoon of the same day, “to agree to, or dissent 
from the proposal.” Before that hour, Cooke gave Oxley 
notice of his assent to the proposal. But it was held, that 
Oxley was not bound,—that there was no contract. This 
is an extreme case (as it is generally understood), and seems 
not to have been much regarded in the subsequent decisions 
of the English courts. 

The question arose on the declaration,—and that may have 
been bad, though the agreement may have been good. Yet 
Guillim, Chitty Jr., Starkie, and other compilers,—as well as 
eminent counsel, in cases where that decision has been cited, 
—have understood the principle of it to be as just stated.” The 
supreme court of New York understood it in the same way,’ 
and inclined to regard it assound law. ‘The supreme court 
of Massachusetts also considered it in the same light, but 
questioned the soundness of the decision.* 

In the case of Humphries v. Carvalho,’ Bailey, J., says, 
that a writ of error was brought on the judgment of the 
king’s bench, in the case of Cooke v. Oxley, “‘ by which it 
appears, that the objection made was, that there was only a 
proposal of sale by the one party, and no allegation that the 
other party had acceded to the contract of sale.” This 
would seem also to have been the view taken of the case by 


13D. & E. 653. 

? Bac. Abr. Assumpsit, (C.) ; 1 Esp. Dig. (132), 252; Chitty on Contracts, 
108; 3 Starkie on Evid. 1634. 

312 Johns. 190, Tucker v. Woods; 19 ib. 212; 1 Caines, 584. 

41 Pick. 281. 5 16 East, 48. 
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lord Kenyon and Buller, J., in delivering their opinions, as 
reported by Durnford and East. Yet, the declaration, as 
given by the reporters, seems to us not to be chargeable with 
this defect." 

If the case be accurately reported, it seems to be not only 
unreasonable, and inconsistent with good faith, but at vari- 
ance with acknowledged principles of law. Had Oxley 
retracted his offer, before it was accepted by Cooke, the ac- 
ceptance afterwards would not have bound him. But the 
offer was not retracted, nor rejected, nor at an end, either 
expressly or by implication, before it was accepted. If, after 
the offer was made, the parties had separated, and no time 
had been given for future acceptance, an acceptance after- 
wards would have been too late. Whether, in such case, 
the offer would, in law, be considered as refused, or with- 
drawn, or as having expired, it is not material to inquire. 
It would not, at any rate, be considered as obligatory. By 
the terms of the offer in question, it was to remain open 
(unless previously retracted, accepted, or rejected), until 
four o’clock. It was a continuing offer. 

Lord Kenyon’s summary opinion is in these words : 
“Nothing can be clearer than that at the time of entering 
into this contract, the engagement was all on one side; the 
other party was not bound; it was therefore nudum pac- 
tum.” Grose, J., says, ‘‘ the agreement was not binding on 
the plaintiff before four o’clock.” 'These expressions are 
very strong proof, that the question was not understood by 
the court, as it has been by others, and that the declaration 
is misstated in the report. For in all contracts, the offer is 
made by one side, and the other is never obliged to accept it. 
And lord Kenyon could not mean to say, that no accept- 
ance binds the party who makes the offer; and yet his asser- 
tion would involve this consequence, and prevent the com- 


1 On special demurrer, however, this declaration would probably have been 
rightly adjudged ill, for lack of sufficiently explicit and technical averments. 
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pletion of any contract whatever. If he who makes an 
offer is not bound by its acceptance, because the other party 
is not obliged to accept it, it follows, by parity of reason, 
that he who accepts the offer is not bound by the acceptance, 
because the other party is not obliged to receive it; and, 
thus, on this ground, no binding agreement could ever 
be made. 

It has been said, in defence of the supposed doctrine of 
Cooke v. Oxley, that it is a principle of contracts, that both 
parties must be bound, in order to bind either. This means, 
however, nothing more than that the assent of both parties 
is necessary to constitute an agreement; but both parties 
may as well consent that the one shall be bound, and the 
other retain, for a specified time, his option to be bound or 
not, as that any other arrangement shall be made. And in 
common business, it often happens, that contracts are made, 
optional with one party and obligatory on the other. As 
where one buys a horse under an agreement, that it may be 
returned in a limited time, if it prove restive, or do not suit 
the purchaser’s family. Here the seller is bound to receive 
the horse, if returned within the time, but the buyer is not 
bound to return it.'. So if one engages to take and pay for 
grain,—from five hundred to one thousand bushels,—he is 
bound to take one thousand bushels, or five hundred, or any 
intermediate quantity ; but the other is not obliged to deliver 
more than the smallest quantity mentioned.’ 

It is further said, in support of the case under examina- 
tion, that mutual promises, where one is the consideration 
of the other, must be made at the same time, or they are not 
binding.* But no proposal and acceptance can be strictly 
simultaneous. ‘The medium of communication among men 


1 See Clayton, 118, Clarke’s case. 

23 Johns. Cases, 81; 2 ib. 253; 16 East, 45; 1 D. & E. 135; 4 Greenleaf, 
497, Small v. Quincy. 

’ “The promises must be at one instant.’’ Hobart, 88, Nichols v. Raynbred. 
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does not allow it. One must precede the other. And if the 
party makirg the proposal is bound by the acceptance, when 
tendered immediately (as is universally admitted), it is not 
easy to perceive why he is less bound, when it is tendered 
within the time specified by the proposal itself. The offer, 
in the latter case, is a continuing offer, and may be regarded 
in law as made at the last moment of time preceding the ac- 
ceptance ; and the acceptance and offer are, in legal contem- 
plation, ‘‘ at one instant.” ! 

This rule concerning mutual promises, when examined, 
will be found to import nothing more, than that there must 
be reciprocal assent (as it has already been explained) to 
constitute a contract. ‘The rule has been well discussed on 
a question of pleading. In setting forth such promises in 
a declaration, it is necessary that they should be alleged to 
be concurrent. According to the precedents and decisions, 
the party suing, when he has stated the offer on the one part, 
must aver, that thereupon, or then, an acceptance thereof 
was made on the other part.* Alleging the acceptance or 
promise, on the other part, to have been made “ afterwards 
on the same day,” has been held to be bad.* 

Though this may at first appear to be hypercritical, it will 
be found, on consideration, to be sound and reasonable. It 
is a most salutary rule of pleading, that a party must set forth 
his cause of action or defence, with reasonable certainty. 
It must, to say the least, not appear, from his own showing 
and statement, that he has no cause of action, or no ground of 
defence; nor that he may have none, although his statement 
be taken as wholly true. But in setting forth an offer on a 
given day, and averring an acceptance afterwards, though 
on the same day, a party does not show necessarily, that 


See 1 B. & A. 683; 6 Wend. 115. 
2 [n point of form, the offer and acceptance, usually, are both described as 


promises. 
3 See 1 Caines, 534; 12 Johns. 400. 
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there was any mutual assent. The offer, as has before been 
stated, may have been retracted, or rejected, or have expired, 
within an hour from the time it was made. And as this de- 
pends on such a variety of circumstances, peculiar to every 
case, it would be a great stretch of credulity, as well as of 
legal presumption, to assume that an acceptance of an offer, 
on the same day it is made, does of course evince a mutual 
concurrent assent of the parties, according to the principles 
before suggested. 

Strict, however, as this doctrine of alleging mutual pro- 
mises undoubtedly is, it does not help to support the decision 
in Cooke v. Oxley, as reported, and as understood by so 
many writers and judges. For by alleging the offer ona 
certain day, according to its terms, and averring an accep- 
tance at or before the hour allowed therefor, a concurrent 
assent is shown, and mutual promises at the same instant. 
For there was, as has been repeatedly suggested, a continu- 
ing offer, in that case, as well as in those, which have been 
cited, where an offer was sent and an acceptance returned by 
mail. In the case of Adams v. Lindsell,' the court say, ‘ the 
defendants must be considered in law as making, during 
every instant of the time their letter was travelling, the same 
identical offer to the plaintiff; and then the contract is com- 
pleted by the acceptance of it by the latter.” That case 
directly impugns the doctrine of Cooke v. Oxley (which was 
pressed upon the court), and may be considered as having 
overruled it, if indeed it ever was decided on the ground so 
generally supposed. So in the cases of Eliason v. Henshaw ? 
and McCulloch v. Eagle Insurance Company,’ the courts 
proceeded on the assumption, that if the offers by letter had 
not been retracted, and the answers had been duly received, 
according to the prescribed terms, the contracts would have 
been completed. 


11B. & A. 683. 24 Wheaton, 225. 3} Pick. 278, 
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** A scruple,’ says Puffendorf, “‘ has sometimes been 
moved, whether the obligation in the promiser begins at the 
very moment when the offer is accepted by the other party ; 
or whether it is farther necessary, that the acceptance be 
made known to the promiser? And here it is certain, that 
a promise may be designed and expounded two ways; either 
thus—I engage myself to do the thing, if it shall be accept- 
ed; or thus—I engage myself to do the thing, if I shall un- 
derstand that it will be accepted. Now, which of the two 
senses the promiser intended, is to be gathered and presumed 
from the nature of the business. Ifthe promise were a matter 
of pure generosity, without restriction or limitation, we are to 
believe it was meant in the former sense; because here the 
promiser hastens, as it were, to bind himself, without stay- 
ing for any formality in the other party. But those pro- 
mises are to be understood in the latter sense, which express 
some arbitrary or mixt condition essential to the engage- 
ment.” * 

Barbeyrac, in his notes on Grotius,* says this case is to 
be decided in a quite contrary manner. “If one mentally 
accedes to an offer, there is in fact an union of minds; but 
assent must be proved—therefore, a manifestation of assent 
is necessary, as matter of evidence. It follows, that assent 
to a proposal operates from the time it is expressed. When 
parties are together, therefore, the assent to a proposal oper- 
ates from the time it is conveyed to the proposer. When they 
are apart, and communicate by message or letter, the assent 
operates from the time when the party expresses his assent 
to the messenger, or puts it on paper in the form of an ac- 
ceding to the offer made to him.” 

We know of but two cases in the common law (including 
the law merchant in this designation), in which the second 


1 Puffendorf, lib. iii. c. 6, § 15. See also Vitriarius, lib. ii., c. 11, § 30; 
Hutcheson’s Moral Philosophy, lib. ii.,c. 9, §§ 6, 7. 
* Lib. ii., c 11, § 15. 
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way of expounding a promise (as mentioned by Puffendorf) is 
adopted, viz.: 1. That of one class of guaranties of others’ 
debts;' and 2. That of the acceptance of a draft or bill of 
exchange.” 

Assent must not only be mutual but free. Hence agree- 
ments extorted by violence or terror (called duress) are 
invalid. Duress, that avoids a contract, is of two kinds; 
duress of imprisonment, and duress per minas. Such du- 
ress of imprisonment is the illegal restraint of personal liberty, 
whether in a prison or elsewhere ; or illegal force or priva- 
tion imposed upon a person lawfully imprisoned ; for the 
purpose of extorting some promise or contract from the per- 
son thus restrained.* 

It seems to have been formerly held, that imprisonment 
under regular and formal legal process, though malicious 
and without probable cause, did not constitute such duress ; * 
and Mr. Chitty supposes that such is now the law of Eng- 
land.’ This notion is founded in an extravagant regard to 
the sanctity of legal process regularly issued: E’vecutio juris 
non habet injuriam. But it has been decided in Massachu- 
setts and New Hampshire, that process, though in form 
regular and legal, sued out maliciously and without proba- 
ble cause, to arrest and imprison a man, is such duress as 
will avoid a deed given by him to procure his deliverance.® 


12 Starkie on Evid. 649; 6 Greenleaf, 60; 7 Greenleaf, 115. 

25 B. & A.474,Coxv Troy. The attempt to give this exposition to the pro- 
mise in Train v. Gold (5 Pick. 380) was promptly put down. The principles 
above stated seem to stand directly opposed to the decision in the case of McCul- 
loch v. Eagle Ins. Co. (1 Pick. 278). The opinion of Marcy, J. (6 Wendell, 
103) is also very satisfactory, as he had that case before him. His citations 
from Pothier and Delvincourt, and other writers, fully sustain his judgment. 
But on mere elementary principles, the doctrine seems very clear. Ruther- 
forth is quite perfunctory on this point. Lib. i. c. 12, § 14. 

32 Inst. 482; Bacon’s Abr. Duress (A) ; Sheph. Touch. 61; 6 Mass. 511; 
Perkins, § 17; Finch, 102. 

41 Levinz, 69. 5 Chitty on Cont. 55. 

® 6 Mass. 506, Watkins v. Baird; 3 New Hamp. 508. See also Aleyn, 92; 
Buller’: “. P_ 172 
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As a general rule, imprisonment by order of law is not 
duress that will avoid a contract; and therefore, if a man, 
supposing that he has cause of action against another, cause 
him to be arrested and imprisoned by lawful process, and 
the defendant voluntarily execute a deed or note, or make 
any other promise, to obtain his deliverance, he cannot avoid 
such contract by duress of imprisonment, although the 
plaintiff had no cause of action :' @ fortiori, if a man, under 
arrest, or imprisoned, for a just cause, make an agreement 
voluntarily for the purpose of procuring his liberty, he can- 
not avoid it on the ground of duress.* If the process, under 
which a party is arrested or imprisoned, be void,—as if the 
court have no jurisdiction of the cause, or no authority to 
issue such process,—the arrest or imprisonment is, of 
course, unlawful, and an obligation given by the prisoner 
(as a bail bond, &c.), for his enlargement, is voidable for 
duress. Duress per minas is, 1. for fear of loss of life ; 
2. of loss of member ; 3. of mayhem; 4. of imprisonment.‘ 
And this fear must be upon suflicient reasons: Non suspicio 
cujuslibet vani et meticulosi hominis, sed talis qui possit ca- 
dere in virum canstantem.’ Menace of a mere battery, or to 
destroy property—even to burn one’s house,—seems, by the 
preponderance of authority, not to amount to duress.® 
A firm man,—vir constans,—it is said, may withstand such 


16 Mass. 511; Hobart, 266, 267. But see Bull. N. P. 172; Termes de 
la Ley, (Duress) ; 1 Lill. Abr. 494; where it is laid down that, if the cause 
of action is not good, a bond so given, is voidable for duress. 

23 Caines, 168; 2 Inst. 482; 3 Leon. 239; Perk. § 18; 1 Fairfield, 325; 
1 Bailey, 84. 

3 Cro. Eliz. 647; 4 Inst. 97; S. P. 15 Johns. 256. See also 7 D. & E. 
376; where lord Kenyon says, that a bail bond, executed by a person under 
arrest, where the affidavit to hold to bail is insufficient, may be avoided on the 
ground of duress. See also 8 Greenleaf, 426, 


42 Inst. 483; Bac. Abr. Duress (A.) 5 Bracton. 


62 Inst. 423; 11 Mod. 203; 2 Strange, 917; 1 Bl. Com. 133; Co. Litt. 
253, b.; Perk., § 18; Com. Dig. Pleader, 2 W. 20; 2 Gallison, 337; Finch 
102; Hardin’s Rep. 605, 
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menaces; and if they are executed, the party injured may 
recover damages in proportion to the injury done him. 

“This, however,” as Mr. Starkie observes, “ is clearly a 
very inadequate reason for the distinction, and may be fre- 
quently false in fact.” ' And Mr. Chitty doubts, whether, 
at the present day, the threat to commit so serious an injury 
as the burning of a house (which is a capital offence, and 
naturally involves and endangers personal safety), would 
not be considered such duress as will avoid a contract.’ 

In South Carolina, the courts have holden, that there may 
be cases, in which a man’s necessities are so urgent and 
pressing, that duress of his goods may avoid his acts ;* and 
where the party is unable to make satisfaction, or where 
there is no speedy tribunal to enforce it,—it is there said— 
as the reason of the law ceases, the law itself does not apply. 

This doctrine of duress may be summarily stated thus, 
viz. :—Any agreement made by a person under coercion by 
illegal imprisonment,—or under illegal force or privation im- 
posed on him while legally restrained,—or under threats 
which induce a reasonable fear of loss of life, or of mayhem, 
or of imprisonment,—are not binding, and may be avoided. 

This limited sphere for the operation of the doctrine is 
characteristic of the age in which it was fixed,—an age in 
which personal valor was in constant requisition, and was 
deeemed to be, in a great measure, its own reward; and 
when he, who chose to resort to the law for redress of minor 
injuries, was regarded as homo vanus et meticulosus. A high 


12 Stark. on Evid. 482. 


? Chitty on Cont. 56. Threatening a prosecution for the recovery of pen- 
alties does not constitute duress. 6 East, 140. 

There is a case in the yearbook (Ass. 29. pl. 14.), which is abridged by 
Rolle (1 Rol. Abr. 687), in which a deed obtained by duress done to the party 
by taking his cattle, was avoided, though there was no duress to his person. 
But this doctrine was overruled in the case above cited from Strange and 11 
Modern. See Bull. N. P. 173; Sheph. Touch. 61. 

71 Bay, 470; 2 Bay, 211. 
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regard, however, for personal liberty, is evinced by the effect 
which is allowed to fear of restraint, while it is denied to 
fear of the most serious injury to property. 

There are numerous instances, in which a court of chan- 
cery relieves against contracts entered into by a compulsion 
that is not sufficient to avoid them at law. These cases, 
however, are decided, each of them, on their peculiar cir- 
cumstances, and are not properly within the scope of our 
present examination. So a will (which is not strictly a con- 
tract) may be avoided on the ground of undue influence and 
restraint exercised upon the testator—though not amounting 
to duress, that would avoid his bond or note. It is said in 
an old case,’ that if a man makes a will in his sickness, by 
the over importunity of his wife, to the end he may be 
quiet, it shall be set aside as made by restraint. This is not 
now regarded as law,—but importunity (legally taken) 
‘“‘ must be in such a degree as to take away from the testator 
free agency.” It must be such as he is too weak to resist— 
“such as will render the act no longer the act of the 
deceased.” * 

The duress that will avoid a contract must be done to the 
party himself. If, therefore, two or more make an obliga- 
tion by reason of duress to one of them only, it can be 
avoided only by him upon whom the duress was practised. 
A surety is held to perform the engagement made by him- 
self and principal, though it was made solely to relieve the 
principal from duress.* This doctrine, however, is said to 
be ‘‘applicable only to cases depending on common law 
principles, and where there is no statutory provision inter- 
posed.’ And, therefore, where a sheriff, after suffering a 
voluntary escape of a prisoner in execution, retook and re- 


1 Style, 427, Hacker v. Newborn. 

? By Sir John Nicholl; 2 Phillimore, 551, Kinleside rv. Harrison. 

31 Brownlow, 64; Cro. Jac. 187; 1 Freeman, 351 ; 2 Haywood (N. C.) 102; 
Sheph. Touch. 62; 5 Littell, 149. 
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committed him to prison (contrary to the statutes of New 
York), and the prisoner thereupon gave bond, with a surety, 
to remain a true prisoner on the prison limits, it was decid- 
ed, that the surety might avoid his bond, for duress to the 
principal.' The doctrine is applicable only to contracts by 
specialty, in which no consideration is necessary. A parol 
contract of a surety, in such a case, might be void for want 
of consideration.’ . 

Husband and wife are regarded in law, for most purposes, 
as one person. An obligation, therefore, made by the hus- 
band, to relieve the wife from duress, may be avoided, as if 
the duress had been done to himself.* But, in no other case, 


can a man avoid his deed by duress to another, let him be 
related how he will.‘ 


It is said in some of the old books, that duress by a 
stranger to the deed, unless practised at the instance of the 
obligee, will not avoid the deed.* But the better opinion is, 


115 Johnson, 256, Thompson v. Lockwood. This case seems to fall into 
the class of those, in which the contract is void for want of authority in the 
officer who exacts it. ; 

*1 Bay, 13, Evans v. Huey. The decision in this case was clearly right, on 
the ground of want of consideration for the note,—whatever may be thought 
of the ground taken by the court. 

31 Siderfin, 123; Sheph. Touch. 61; 2 Brownlow, 276; Bac. Abr. Dur- 
ess (B). 

4 So says Twisden, J. (1 Freeman, 351), and so it is expressly laid down in 
Sheph. Touch. 61. Such, doubtless, is the weight of authority. In a case 
in North Carolina (2 Heywood, 102), a bond executed by a mother, to procure 
the enlargement of her son, who was under duress, was held to be binding on 
her. There are authorities, however, which countenance a more liberal ex- 
tension of the doctrine of duress. Wylde, J., says (1 Freeman, 351) “if the 
duress be to a father or brother, and a son enter into bond, this is a duress to 
the son, and he may plead it.”’ So it is said (2 Brownlow, 276) that a father 
may avoid his deed that he hath sealed by the duress of the imprisonment of 
his son—but not of his servant.—And so mayor and commonalty may avoid a 


deed sealed by duress of imprisonment of the mayor. See also 1 Rol. Abr. 
87; Bac Abr. Duress (B). 
5 Keilway, 154 a. 
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that a deed so procured is void as to the party to whom it is 
made. ‘If one threaten a man to kill him, unless he will 
seal a deed to him and three others, and he do so, this is 
void as to all the four. For if one threaten another to kill 
or maim him, if he will not seal a deed to a stranger, and 
thereupon he do so, this is void as if it were to the party 
himself.””* And such is the rule of the civil law.* It has 
been held, from the earliest times, that duress imposed by a 
stranger to the contract, if by the procurement of the party 
to be benefited, will vitiate it.’ 

A party, who has made a contract while under duress, 
may, by his subsequent conduct, render it valid or estop 
himself to deny its validity. As if one makes an obligation 
by duress, and afterwards, when he is at liberty, takes a 
defeasance upon it. So if a man acknowledges a bargain 
and sale of lands, &c. (in England), in the court where the 
deed is to be enrolled, or before the officer who makes the 
enrollment, and it is enrolled, he cannot afterwards plead 
duress.* And where a feme covert acknowledges a deed 
executed by her,—on a private examination before a magis-~ 
trate,—it cannot be avoided for duress.* In these instances, 
an actual inquiry is instituted concerning the will of the 
party. But in Massachusetts, acknowledging a deed is re- 
garded as of such trivial importance, that it does not estop 
the party nor his heirs to avoid it for duress.”_ It was always 
held, however, that if a party under duress promises, for 
the purpose of regaining his liberty, to execute a bond or 
other instrument, and afterwards, while at large, performs 
his promise, it is nevertheless avoidable.* 


1 Sheph. Touch. 61; Jacob’s Law Dict. (Duress). 

2 Hein. Elem. s. o. Pand. lib. iv. tit. 2. 31 Rol. Abr. 688. 

4 Sheph. Touch. 62, 288. 

51 Rol. Abr. 862; Bac. Abr. Duress, (C.) See 4 Mass. 544; 13 ib. 377, 
© 1 Harr. & M’Hen. 211, Bissett v. Bissett. 

713 Mass. 371, Worcester v. Eaton. 

* Keilway, 52b; Sheph. Touch. 61; Finch, 10. 
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A marriage contract obtained by duress may also be 
avoided, though celebrated by religious rites in facie ecclesia. 
Indeed, the marriage contract, as it is governed, in many 
respects, by the ecclesiastical and statute law, in England, 
is often annulled for causes, which, though analogous to 
duress by the common law, do not range under that head. 

By the civil law, the party, who entered into a contract 
while under duress, was compelled to institute a process of 
rescission within ten years, or he would have been held to 
perform it.' By the common law, the party may avoid such 
contract, by pleading duress, or giving it in evidence, when 
sued for breach of the contract. 

On a retrospect of the common law doctrine of duress, it 
will occur to every mind, that its operation is confined 
within very narrow and somewhat arbitrary limits, and is by 
no means co-extensive with the principles of natural law, as 
expounded by the most approved writers.” 

Assent must be not only mutual and free, but must also 
be without error respecting the subject of agreement. By 
the civil law, ‘‘ error annuls the agreement, not only when 
it affects the identity of the subject, but also when it affects 
that quality of the subject, which the parties have princi- 
pally in contemplation, and which makes the substance 
of it.”’* This, which is called error by the civilians, is in 
the common law usually denominated mistake; the word 
error having a technical meaning of a very different kind, 


! This process is somewhat analogous to an application for relief to a court 
of equity. 

2 See Grotius, lib. ii. c. 11,12; Grebner, Jus Nat. Pars ii. § 1,¢.7; Puf- 
fendorf, lib. iii. c. 4-9 ; Heinec. Jus Nat. et Gent. lib. i. c. 14,15; Hutche- 
son’s Mor. Philos. lib. ii. c. 9; Rutherforth, lib i. c. 12, § 16. 

31 Poth. on Obl. (by Evans) 11. 

Error consensui obstat. Si enim inre erro, non in illam sane consentio, sed 
in aliam, que tum menti mea obversabatur. Hein. Recit. 475; Elem. s. o. 
Inst. lib. iii. tit. 24. Ea non libere velle possumus, circa que errrore duci- 
mur. Grebner. 
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and being therefore seldom used in its popular sense by legal 
writers. In both systems, the integrity of the contracting 
parties is assumed ; for, if intentional deception be practised 
by either party, it is termed fraud—dolus malus. The rule 
of the civil and common law is the same, so far as it regards 
the identity of the subject of the agreement. 

Where the subject of the agreement is the person, or 
where a consideration of the person with whom an agree- 
ment is made forms an ingredient of the agreement, a mis- 
take respecting the person destroys assent and annuls the 
agreement.’ As if a man, intending to make a gift or loan 
to one, gives or loans to another, mistaking him for the first, 
the gift or loan is void for want of assent. So of a sale on 
credit, or an agreement to sell on credit, to one person, mis- 
taking him for another. So also of a promise of marriage. 
Such cases, however, can seldom occur; and the rule is of 
little practical importance. In almost all instances of mis- 
apprehension of the person, there is fraud, which is a dis- 
tinct ground of avoiding contracts. 

Where a mistake occurs respecting the identity of the 
subject of the agreement, assent is not given, and the con- 
tract of course is void; as where a contract was for lime in 
casks, and the casks were found to contain sand and stones.” 
So where counterfeit coins or notes are taken and passed as 
genuine.’ If however certain coins or notes are specifically 
agreed to be received, it is not regarded as a bargain for cash; 
and if they prove to be spurious, the loss falls on the holder. 
The party receiving them is understood to take the risk, and 
there is no mistake as to the identity of the subject.f And 
in some cases, negligence in the party receiving worthless 
coin, or notes, will fix the loss on him ;° as if a party do not 


1 1 Poth. on Obl. (by Evans) 12. 

215 Mass. 319, Conner v. Henderson ; 2 Greenleaf, 139. 
36 Mass. 182. 321; 5 Taunt. 488; 2 Johns. 455. 

41D. & E. 225; 6 Mass. 321; 3 Starkie on Evid. 1089. 
517 Mass. 1. 33; 10 Wheaton, 333. 
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seasonably return them, or if he pay a note forged against 
himself." 

Pothier gives, as an instance of error in the identity of the 
subject of the contract, which renders it void for want of 
assent, the purchase of candlesticks as silver, which are only 
plated. But in the case of Chandelor v. Lopus,’ the contrary 
was held by all the judges of England, except one, in the 
case of a stone bought and sold as a bezoar-stone, which 
proved to be of some other species less valuable. Parker, 
C. J., says,* that this case “ would not now be received as 
law in England, certainly not in our country.” Probably, 
however, he questioned the case on different grounds, from 
that which we are now considering; and the current of de- 
cisions, at common law, both here and in England, runs very 
strongly against Pothier’s doctrine, as applied in the instance 
just mentioned. By those decisions, that instance ranges 
under the head of mistakes that affect the quality of the sub- 
ject of agreement, as to which the civil and common law are 
totally different. Mr. Evans, in a note to his edition of 
Pothier (p. 13), mentions, as a case of error in the subject 
of the contract, that a painting was sold as an original of 
Poussin, but it appearing afterwards to be the work of some 
other person, it was held that the sale was void, and the 
purchaser entitled to. reclaim his money. This, if (as it 
seems to have been) a case in the English courts, is directly 
impugned by the case of Jendwine v. Slade,* and is at vari- 
ance with the principles of numerous adjudications.° 

As to mistake or error, which affects the quality of the 
subject of agreement, whether the error be what the civilians 
term essential, which annuls a contract, or accidental, 
which only gives a right of action for damages, there is, as 
before suggested, no similarity in the civil and common law. 


13 Burrow, 1354; 4 Dallas, 234. 2 Cro. Jac. 4. 313 Mass. 143. 
42 Esp. Rep. 572. 
5 See 1 Stark. Rep. 352, Hill v. Gray ; 12 Johns. 190, Tucker v. Woods. 
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By the principles of the common law, so far as they apply 
to contracts of sale, a purchaser has no remedy against the 
seller, for any defect in the quality of the article sold, unless 
the seller is guilty of fraud, or makes a warranty upon the 
sale. ‘There is, perhaps, room for doubt, whether there is 
not an exception to this rule, in the case of a sale of provis- 
ions. But this point, as well as the whole doctrine, belongs 
to the subject of the sale of personal property, rather than to 
that of contracts generally. 

Assent must be given without fraud, on the part of him 
who procures it, as well as without mistake respecting the 
subject of the agreement. Fraud avoids all contracts, ab 
initio, both at law and in equity; the assent essential to a 
contract not being honestly obtained. The civil law de- 
finition of fraud—dolus—is “ omnis calliditas, fallacia, ma- 
chinatio, ad decipiendum, fallendum, circumveniendum 
alterum adhibita.” We know of no precise definition, in 
the books of common law, of the term fraud ; but it is usually 
described in nearly the same manner as by the civilians ; 
and is said to involve some artful device, or deceitful prac- 
tice, contrary to the plain rules of common honesty, where- 
by a man is cheated and deprived of his right. It will be 
found, however, that on many subjects of contraet, the 
civil and common law regard the same conduct in a very 
different light. 

There are numerous fraudulent devices and practices, by 
which one party to a contract deceives and injures the other. 
In general, such fraud consists of misrepresentation or con- 
cealment of material facts, suggestio falsi aut suppressio 
veri. As the question of fraud, or no fraud, depends on the 
particular facts of each case, the relative situation of the 
parties, and their capacities and means of information, it is 
not easy to lay down, with much precision, any general, 
elementary doctrine, which would not tend rather to mis- 
lead than to enlighten and direct. Besides—those acts or 
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omissions, which would be regarded as similar, when view- 
ed with reference to their ethical quality, are sometimes 
regarded by the law as allowable and honest, and some- 
times as fraudulent and covinous,—according to the subject 
of the contract to which they apply. Those kinds of fraud, 
which avoid contracts, not on the ground of defective assent, 
or assent fraudulently obtained from one party by the other, 
but because the contracts themselves injuriously affect third 
persons or the public, have no bearing on this part of the 
law of contracts. 

There is the same difference between the common and 
civil law, as to the mode of avoiding contracts made under 
a fraudulent imposition, which was mentioned under the 
head of duress, viz:—showing the fraud on a trial, by the 
common law, and a process of rescission, by the civil. 

T. M. 





ART. Il.—INTRODUCTION TO PRIVATE INTERNATIONAL LAW.! 


[By Mr. Victor Foucher, king’s advocate-general in the royal court of 
Rennes. ]} 


Tue science of law, considered in its general relations, is 
nothing less than the science of man ; allying itself with the 
history of the universe, the law sums up and fixes its re- 
sults, at each great period in the life of humanity. 

At the present day, when philosophy would not dare 
to raise a doubt of the divine existence,—when so many 
contacts between men have taught them to look upon one 
another without fear,—to investigate the design of their first 
constitution,—to give an account to themselves of those 
grand historical scenes, of those great deluges which have 


1 This introduction forms the prolegomena to a manual of private interna- 
tional law, which will appear immediately. 


VOL. XX.—NO.XXXIX. 3 
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animated and agitated our globe, and which constitute, as 
it were, the acts of the drama of civilization,—man, enlight- 
ened by the experience of so many centuries, may advance 
with a more confident step in the study of life, and deter- 
mine in a positive and truer manner the law of his nature, 
that is to say, his rights and his obligations, under what- 
ever aspect he may regard his being ; whether he elevate his 
thought to God, whose existence is so strongly declared by 
the admirable fitness of each atom of creation to accomplish 
its destiny ;—whether he turn his thoughts inwardly upon 
himself, and investigate the depths of his consciousness, the 
action of which proves the divine essence ;—or, whether, 
looking into the world without, he puts himself in commu- 
nion with his fellow men and acknowledges the attraction, 
which leads him to unite with them, and, of so many isola- 
ted weaknesses, to form a concentrated force, capable of ac- 
complishing the purpose of their common origin. 

If, therefore, every thing in nature has its law,—who 
does not at once see the immensity of the science of law 7— 
who does not perceive the numerous divisions, of which it is 
susceptible ? 

When we come afterwards to investigate the laws which 
connect men together upon this earth, what we have al- 
ready said is sufficient to lead to a classification in relation 
to the object of each rule of action;—hence, natural law, the 
law of nations, public law, civil law, all links of that chain, 
which unites earth with heaven, the creature to the creator, 
the son to his father, man to his fellow men, and the citi- 
zen to his country. 

Among these different branches of law, we have selected 
that which tends to regulate the relations of the citizens of 
different nations towards one another, as the object of this 
work, in which we propose to trace out for ourselves a circle, 
which will permit us to sum up and exhibit the history of 
this department in its most active and constant results. 
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It is not our purpose to examine all the theories begotten 
by the human mind on the nature of man, on his inclina- 
tions, his tendencies, and his destiny ; theories, which are 
for the most part purely speculative, and in which the facts 
are scarcely taken into account; but, taking the science in 
the state to which it has been carried by the action of civili- 
zation, we have sought to lay down the general principles, 
which govern the relations of nations among themselves, in 
order to determine the relations of the citizens of these dif- 
ferent nations ; for, as international law is a law of customs 
and consent, as well as an ethical and positive law, it divides 
itself into two branches, which, departing from the same 
source, and concurring to the same end, have nevertheless 
a different object ; the one regulating the political relations 
of nation to nation, the other the reciprocal relations of the 
inhabitants of different states, or of individuals in regard to 
foreign states; the first may be called public international 
law, the other we shall denominate private international 
law. 

This classification will doubtless be criticised; but, we 
shall soon see how much in this matter, terms may vary: 
and, so abandoning all verbal controversy, and saying 
with Mr. Jouffroy, ‘‘ that words are indifferent, provided we 
are understood,” we have thought, that as we call public 
law the laws which regulate in each state the general polit- 
ical and social interests, and private law those which concern 
the rights and obligations of individuals towards one another ; 
we might call public international law that which has for 
its object the political relations of nations, and private inter- 
national law that, which, based upon the first, is occupied 
more particularly with the reciprocal and personal relations 
of the inhabitants of different states, and of strangers tempo- 
rarily within those states. 

Limited within this circle, our task is still a heavy one; 
for, in birth, association, reproduction, possession, contract, 
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commerce, death, man, at each period as at each act of life, 
encounters the social bond which enchains and protects him. 

As the earth belongs to man, he may, in virtue of his lib- 
erty of locomotion, traverse it entire without other limits 
than those of the globe, and without other barriers than the 
institutions of each people. 

As man is destined to the social state, wherever he trans- 
ports himself he finds in his relations with his fellow-men a 
continued source of rights and of obligations, either towards 
his mother-country, or in regard to the other societies through 
which he passes or among whom he resides. 

And taking man in the womb of his mother, or closing 
the tomb over his body, to be revived in his representatives, 
his rights and his obligations must be considered according 
as they attach themselves to his personal, political or civil 
capacity, to the goods which he may possess or acquire, to 
the agreements, and contracts which he may form, to the 
commercial acts to which he may devote himself, and lastly 


to the transgressions of the laws of the country where he is 
found. 


BASIS OF INTERNATIONAL LAW. 


Man, being born free and intended for society, finds in this 
double disposition of his nature, the basis of all his relations 
with his fellow-men. 

The natural liberty of man is the appanage of all; it 
establishes the equality and independence of each individual, 
as it also determines the principle and the limits of the legiti- 
macy of his actions. 

Natural liberty is that in virtue of which, according to 
the definition of Bodin, ‘‘ one is not subject, after God, to 
living man, and cannot admit of any commandment but 
from himself, that is to say, from his reason, which is always 
conformed to the will of God.” 

Sociality leads man to form and maintain with his fellow- 
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men an intercourse of assistance and services, conformed to 
the constitution of humanity, and the end of which is, that 
each one may provide, in the best manner, for his own 
proper interests. 

Some publicists, among whom we remark Hobbes, have 
not hesitated to attribute the commencement of civil society 
toa mutual fear, and to treat that natural tendency of man 
towards man, which we have assigned as the true source of 
the social state, as an error; but this melancholy and impious 
doctrine cannot be maintained in the face of the history of 
man; and the mind reposes in peace, when it sees such 
philosophers as Plato, Aristotle, Cicero, Grotius, Filangieri, 
united in doing justice to this sophism. 

Liberty and sociality, which are the essential character- 
istics of humanity, are therefore the two fundamental prin- 
ciples of all human association; and, from the agreement 
of these two constitutive bases must arise the best social 
state, to which the children of men may attain. 

For a long time, however, the same want of preservation 
and tranquillity, which led them to associate and unite 
together into national bodies, held societies in a state of recip- 
rocal distrust ; for, being almost always rivals or in want, their 
first contact was a collision, in which brute force decreed the 
victory ; it was then that an opinion prevailed, which has 
been revived by some moderns, that as sovereign powers 
have no judge here below, when they cannot agree, war is 
the process, which they commence before the tribunal of 
fate, and victory the supreme decree. 

The Greeks and the Romans furnish us with numerous 
examples of this opinion; and the adversus hostem eterna 
auctoritas of the law of the twelve tables, is one of those 
eternal rules of the law of nations in their infancy, which 
they break with their leading-strings; so that already in the 
time of Cicero, the enemywas nothing more than a stranger 
to the Roman republic: hostis enim apud majores nostros is 
dicebatur quem nunc peregrinam dicimus. 
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International law is above all the product of civilization, 
the incessant action of which, deriving a new energy from 
the coming of the Savior on the earth, is every day drawing 
man to man, and society to society, and tending to amalga- 
mate all in the same unity. 

Far from us, however, be the notion of an universal 
republic, the Utopia of some thinkers, or of an universal 
monarchy, the ambitious dream of some great kings and 
bold conquerors; but, we think, that the greatest good of 
the greatest number, by means of the greatest agreement of 
the principles which constitue society, will result, in propor- 
tion as men shall multiply their relations, and shall enter 
upon the same path, conducting to the same end. 

When we follow with history the formation of the law 
of nations, we see it first in connection with conquests, com- 
pelling the small nations to combine together, to resist the 
spoliations to which they were alike exposed ; then taking 
an immense extension by christianity, which revealed to 
men their celestial fraternity, assigned to them a common 
centre, and impressed upon them that single direction, 
which, in the times of Charlemagne, and of Charles the 
Fifth, presented to the world the grand spectacle of the pope 
and the emperor, holding one the spiritual and the other the 
temporal sword, put by God himself into their hands, for 
the protection of christendom. 

At successive epochs, the crusades, the discovery of the 
two Americas, and the passage to India by the cape of 
Good Hope, by creating wants unknown till then, estab- 
lished so many points of contact between the nations, who 
were invited to the feasts of blood given by the new world 
to the ancient, by the east to the west, that, to put an end 
to their collisions, certain rules were admitted among them; 
and if the law thus constituted had for its basis at first the 
sacrifice of the believer by the christian, of the uncivilized 
by the civilized man, it lost by degrees its savage exclusive- 
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ness, and, generalizing itself, was forced to yield to the natu- 
ral necessity, which leads all men to acknowledge a common 
origin, as well as to involve themselves in one and the same 
destiny. 

However this may be, the chain of time cannot be broken 
without danger, and each subsisting civil society, with its 
institutions, its private laws, its manners (the result most 
frequently of the influence of climate), its culture, and its 
industry, must regulate its relations with other societies, 
according to the conditions of its existence, political and 
physical. Hence the law of nations, public law, interna- 
tional law, jus gentium, jus publicum, jus civitatum, words 
frequently taken in the same acceptation, and, upon the value, 
the signification, and the extent of which, authors are very 
little agreed. 

In fact, some authors confound the law of nations with 
natural law: neque vero hoc solum natura, id est jure gen- 
tium (Cicero, de officiis) ; or call it the natural law of states, 
in contradistinction to the natural law of man (see Hobbes, 
de civ. and Puffendorf): others distinguish according as it 
has no other foundation than that natural law, or has for its 
base that law modified by the will tacit or expressed, and 
denominate it, in the first place;—natural law of nations 
(Kliiber) ;—universal public law (Martens) ;—internal and 
necessary public law (Vattel);—necessary and universal 
law of nations, obligatory by itself (Burlamaqui) ;—natural 
and necessary law of nations (Grotius);—and, when this 
law is principally supported on the will, tacit or expressed, 
they denominate it :—positive law of nations (Kliiber) ;—pos- 
itive and particular public law (Martens) ;—external, pos- 
itive and particular public law,—law of nations, arbitrary 
and of liberty (Burlamaqui);—voluntary law, dividing 
itself into divine voluntary law, and human voluntary law, 
(Grotius) ;—and, finally, subdividing this second branch of 
the law of nations, the greater number of the publicists class 
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it into conventional and customary law; and even Schmalz, 
whilst he acknowledges an ethical law, admits only the 
conventional and customary law as the basis of the law of 
nations. 

In the midst of these theories, there is one general idea, 
which pervades them all; and we shall accordingly define 
international law, as the law determining the relations of 
states among themselves, regulated by the natural law mod- 
ified by the human will. 

Nations, considered abstractly, are not in fact, engaged 
among themselves by contracts similar to those which unite 
individuals of the same civil society, inasmuch as they do 
not acknowledge any superior human power, which can 
command them, and prescribe to them one and the same rule. 

From this absence of a superior human law, obligatory 
on nations, it results, that their relations have their entire 
source in the natural law, modified by the institutions of 
each nation; for, as Bacon says: ‘There are in nature 
sources of justice, from whence all civil laws flow, like riv- 
ulets; and, as waters become tinged and impregnated by 
the different soils, through which they pass, so the civil 
laws vary with the regions and the governments of different 
countries, though arising from the same sources.” 

Thus, international law, changeable like human thought, 
following it in all its progressive developements, has enlarged 
like it and cannot be reduced to rules in the nineteenth 
century, as in the anterior periods of the history of the 
world. 


GENERAL PRINCIPLES. 


Nations, in regard to one another, are nothing more than 
moral persons, held to the same social duties as men. Under 
this relation, the law of nations may be considered as the 
civil law of the universe, and each nation as forming a cit- 
izen ; that which one man owes to other men, one nation 
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as such owes to other nations; and, equally subject to the 
natural law, liberty and sociality are also the foundations 
of the existence and relations of nations. 

From the liberty of nations, arise their independence and 
their equality. 

From the sociality of nations, arise justice and the offices 
of humanity. 

Independence, which constitutes the dignity and the abso- 
lute superiority of a nation, attributes to it the right of enjoy- 
ing the liberty which is derived from nature, without being 
disturbed by any other society in this enjoyment, and the 
right of choosing for itself the social form which is the most 
in relation with its wants, its security, and its preservation. 

Equality gives to all civil societies the same rights and 
imposes upon them the same duties, whatever may be their 
extent and their power. “It is in virtue of this right, that 
each sovereign state may require that no other state should 
arrogate to itself in their mutual relations rights more 
extended than those of which it itself enjoys, nor free itself 
from any obligation, by the performance of which they 
would be advantaged ; sovereign states enjoy a moral and 
free personality ; and each among them may lay clair to 
all the rights, which are derived from this personality ; their 
rights are consequently equal; for, as the worm and the ant 
are properly numbered among animals, as well as the ele- 
phant, so the right of government of three families makes a 
republic, as much as that of a great seignory, and the seign- 
ory of Ragusa is not the less a republic, than that of the 
Turks or of the Tartars; and, as in the enumeration of 
houses, a humble dwelling is reckoned, as well as the great- 
est and richest house of the city, so a little king is as mucha 
sovereign, as the greatest monarch of the earth.” ' 

Justice, which is the foundation of every thing,—of all 


' Bodin: Republique, liv. i. ch. 2. 
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intercourse,—constrains every civil society to respect the 
rights of other societies, and to render to them all that which 
is their due. 

The offices of humanity, which are no other thing than 
those aids, those duties, to which men are obliged, one 
towards another, in virtue of their being formed to live in 
society, oblige civil societies to aid one another and to work 
simultaneously for the natural end of society. 

But nations, divided by their manners, their religious 
beliefs, as much as by their political and civil institutions, 
would find in their independence and their equality, an inex- 
haustible source of conflicts, and an obstacle to the inter- 
course of humanity, if natural liberty, the foundation of this 
independence and of this equality, were not tempered by 
sociality and the duties which result from it. 

Some writers, unable to arrive at a just position of these 
different elements, or deterred by the doubts of their exist- 
ence, to which the facts of history so frequently give rise, 
have gone so far as to deny the natural liberty of man, and 
to take for their basis a fatalism or materialism, which can 
only lead to the destruction of free will, that is to say, of 
consciousness. 

From the just equilibrium of liberty and sociality, there 
result certain general principles, which pervade and govern 
the relations of nations. 

These fundamental maxims are far from being all written, 
except in the heart of man by the hand of God: Quis legem 
naturalem in cordibus hominum scribit, nisi Deus ?'—but 
nations could not depart from them, without departing from 
the first conditions of natural society, nor withdraw them- 
selves from their influence, without being unmindful! of their 
origin and their destiny; for as they ought all to march 
towards the same end, by removing more and more the bar- 


* St. Augustin: Serm. Domini in monte, lib. ii. 
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riers which still separate them, they ought to study the 
institutions of one another, in order to make them conform 
according to the laws of universal citizenship. 

It is toward this end, that the human understanding im- 
pregnated by the love of its like, and enlightening itself by 
its own history, is constantly gravitating. 

We must be careful, however, not to confound these gen- 
eral principles with the simple usages of nations, which are 
given by many, as the source of the law of nations, whereas 
the first principles are founded on the law, which the differ- 
ent publicists above quoted denominate necessary, universal, 
obligatory. 

To admit usage as the foundation of a law is to make 
the law depend upon the usage, and upon the will which 
submits itself to it; but the general principles, with which 
we are occupied at this moment, comprehend at the same 
time the law, the usage, and the will; thus, we acknow- 
ledge, generally, a law anterior and superior to the human 
will, and which presupposes the consent of all civilized 
nations, to certain fundamental rules of the natural society. 

** Quia omnis lex humana mutabilis est, et defectum ac 
errorem pati possit, ergo supponit necessario aliquam legem 
immutabilem per quam stabiliatur et quasi mensuretur, ut 
per conformitatem ad illam recte fiat, que non est nisi lex 
eterna.” * 

These principles are those, which the German authors 
describe by the terms philosophic law, or the metaphysics of 
law. 

These principles are also those, which the commissioners, 
charged in the year VIII with a revision of the civil code of 
France, formulated in the following disposition, which they 
proposed as the leading principle of their great work: 
‘“‘ There exists a law, which is universal and immutable, 


‘ Suarez: Tractatus de legibus ac deo legislatore, lib. ii. ch. 1. 
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and the source of all positive laws; it is nothing but the 
natural reason, in so far as it governs all men.” 

Finally, these principles, “‘a ray of the divinity descended 
upon man,”’* fix the limits of liberty, of sociality, of the 
empire of humanity, and consequently of the sovereignty 
to which they give life. 





ART. III —BIOGRAPHICAL SKETCH OF WILLIAM STOUGHTON. 


We give below a brief sketch of one of the early judges ot 
the supreme court of Massachusetts; and, as opportunity 
may permit, similar sketches of other members of that 
court may be expected. ‘The sketches, however, must be 
exceedingly brief, since the materials, from which to fill up 
the detail of their lives or characters, are not accessible ; and 
even the names of many of the judges have been preserved 
only in the records of their judicial proceedings, and are 
known to the patient antiquary alone. 

William Stoughton was born at Dorchester in 1631. He 
was the son of the distinguished Israel Stoughton, who was 
the commander in chief of the colony forces in the Pequod 
war, and afterwards held a colonel’s commission in the par- 
liamentary army in England. 

He was graduated at Cambridge in 1650, and was educa- 
ted for the ministry. After finishing his education here, he 
went to England and obtained a fellowship in the univer- 
sity of Oxford. While in England, he preached for some 
time in the county of Sussex, and after his return to Mas- 
sachusetts in 1662, continued to pursue his profession, al- 
though he never was settled over any church. He was an 
eminent and successful preacher, and in 1668 preached the 
annual election sermon, which was pronounced, at the time, 


De Ferriere: Prolegomene sur la Coutume de Paris. 
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to have been ‘“‘among the very best delivered on that occa- 
sion.” The title of this sermon was, ‘“‘ New England’s true 
interest not to lie.” 

In 1671, upon being elected one of the assistants, he dis- 
continued preaching, and from that time became an active 
public officer, being re-elected from year to year as an assist- 
ant, until the dissolution of the charter in 1686. In 1677, 
he was the colony agent in London, and upon the revoca- 
tion of the old charter, and the appointment of Dudley as 
president of New England, he was commissioned as deputy 
president, and one of Dudley’s council. 

In July, 1686, he was placed at the head of the several 
courts in the colony, by an order of the president and coun- 
cil, which office he held until the arrival of Andros. 

He was named in the commission of Andros, as one of his 
council, which office, unfortunately for his popularity, he 
accepted, and thereby lost the confidence of the people, 
while he was unable to obtain that of the tyrant he was 
content to serve. 

He was, however, continued upon the bench under the 
new organization of the courts under Andros, but in a sub- 
ordinate place, as Dudley, the late president, was made the 
chief justice. 

Upon the breaking out of the revolution, which deposed 
Andros, the name of Stoughton is found at the head of those, 
who demanded of the governor a surrender of the govern- 
ment, and he became one of the council who assumed the 
administration, until the people could act upon the subject. 
The old charter was then resumed, and continued to be the 
form of government until 1691, when the charter of William 
and Mary was granted, and during this interval, Stoughton 
had not so far regained his popularity as to be elected one 
of the assistants. Under the new charter he was appointed 
the first lieutenant governor of the province, and from that 
time till his death, was constantly in the government, and 
during a part of the time, at the head of it. 
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He certainly must have possessed no ordinary degree of 
supple shrewdness as a politician, to sustain himself in office 
under administrations, so opposed to each other in form and 
principle, as that of the popular elective constitution of the 
old charter, the arbitrary and tyrannical viceroyalty of An- 
dros, and the moderate but mixed powers delegated by the 
new charter to the royal governor. 

Governor Phipps arrived here in the midst of the excite- 
ment and alarm on the subject of witchcraft, and being him- 
self a full believer in the existence of that crime, without 
waiting for a meeting of the popular branch of the gov- 
ernment, by whose aid alone, according to the charter, courts 
could be established, he constituted a court of oyer and ter- 
miner, for the express purpose of trying those charged with 
witchcraft, and placed lieutenant-governor Stoughton at the 
head of this commission. He was a sincere believer in the 
existence of the crime he was appointed to investigate, and 
although honest in his convictions of duty, the unfortunate 
subjects of his jurisdiction had little cause to congratulate 
themselves upon the manner in which he executed his com- 
mission. He was assiduous in his endeavors to detect and 
punish the offenders, and in so doing prostituted the forms 
of justice to a series of judicial murders, unparalleled in our 
history. 

In 1692, the superior court under the charter was organ- 
ized, and Mr. Stoughton was made the chief justice, while 
he retained his oflices of lieutenant governor and counsellor. 
In 1694, upon governor Phipps leaving for England, he be- 
came the acting governor and commander in chief of the 
province troops, and held this place till the arrival of lord 
Bellamont, in May 1699. Lord Bellamont left the govern- 
ment in 1700, and Stoughton again became the acting chief 
magistrate, and continued such till his death, July 7, 1701. 

How he was able to perform the duties of his various offi- 
ces with any degree of consistency, is not altogether appa- 
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rent. No other chief justice of the court was appointed 
during his life, and he must have held the offices of acting 
governor, commander in chief, counsellor and chief justice, 
at the same time; the first by appointment from the king, 
the second by election of the people, and the last by appoint- 
ment of the governor and council. He died a bachelor, 
and atoned for the bigotry of his opinions in life, by his 
benefactions to the cause of literature at his death. He 
was the founder of ‘‘ Stoughton Hall,” which he erected for 
the use of Harvard college in his life time, and left to that 
college by his will, a further donation of a thousand pounds. 

He was a well educated man, and notwithstanding his 
bigoted notions upon some subjects, was a discreet magis- 
trate, and so far as honesty of intentions extend, an upright 
judge. He possessed great influence in the colony, and 
through a long life, took a leading part in the administra- 
tion of its affairs. 

His death was greatly lamented, and he was buried “ with 
great honor and solemnity, and with him much of New 
England’s glory.” | 

An epitaph in Latin upon his tomb stone, records his vir- 
tues, and is still legible in the church-yard of Dorchester, 
where he lies buried. 

E. W. 





ART. IV.—THE REQUISITES TO DOWER, AND WHO ARE CAPA- 
BLE OF IT. 


To the consummation of the title to dower, there are three 
requisites ; marriage, seisin of the husband, and his death ;' 
for it is a maxim of law, wbi nullum matrimonium ibi nulla 
dos. 


1 Co. Litt. 31. a. 
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Dower attaches upon all marriages not absolutely void, 
and existing at the death of the husband; it belongs toa 
wife de facto, whose marriage is voidable by decree, as well 
as toa wife de jure. It belongs to a marriage within the 
age of consent, though the husband dies within that age. 
Although a woman cannot consent before twelve years of 
age, nora man before fourteen, yet this inchoate and im- 
perfect marriage (from which either of the parties may at 
the age of consent disagree), shall entitle the wife to dower ; 
therefore it is accounted in law, after the death of the hus- 
band, legitimum matrimonium quoad dotem'. It has been 
stated, that though a marriage be voidable, yet if it be not 
avoided in the life-time of the parties, it cannot be annulled 
after; and if a marriage de facto be avoidable by divorce, 
whereby the marriage might have been dissolved, and the 
parties freed a vinculo matrimonii, yet, if the husband die 
before any divorce, then (for that it cannot be annulled), the 
wife de facto will be endowed.’ 

A woman married in Scotland, not in evasion of the laws 
of England, is dowable of lands in England, and the valid- 
ity of such marriage is triable by a jury.* The plea in this 
case was ne unques accouple, and it was held that the repli- 
cation need not state by way of venue, that the marriage 
was consummated in any place in England. In actions for 
dower, the fact of marriage was not tried by a jury, but 
only the bishop’s certificate upon the plea of ne unques ac- 
couple in loyal matrimony ; because the direct jurisdiction, 
in questions concerning the legality of marriage, belonged to 
the ecclesiastical courts, and the sentences of those courts on 
this head, were in general conclusive to the temporal courts.* 
In Ilderton v. Ilderton, the marriage having been celebrated 
out of any diocese, could not be inquired into and certifica- 


11 Inst. 36a. 1 Cru. Dig. 121. * 1 Inst. 336. 1 Cru. Dig. 164. 
3 [lderton v. [lderton, 2 H. Bl. 145, 4 Robins v. Crutchley, 2 Wilson, 
122. 
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ted by any bishop—if therefore, in that case, a trial by jury 
were denied, there would be a failure of justice. 

The further discussion of this requisite to dower would 
be more appropriate to an article upon the law of marriage, 
and we pass to the second requisite. 

The second circumstance required to the existence of 
dower is, that the husband should be seized, sometime 
during the coverture, of the estate whereof the wife is dow- 
able. The kind of seisin necessary to the consummation of 
dower, is different from that requisite in curtesy. In the 
latter case, there must be a seisin in fact; for if the wife 
had only a seisin in law, the husband could not be tenant 
by the curtesy, because it was his own fault that he did not 
enter upon the lands descended to her. But there is no 
necessity for a seisin in fact, to entitle the wife to dower; 
a seisin in law is sufficient; otherwise it would be in the 
husband’s power, either by his negligence or his malice, to 
defeat his wife of that subsistence, after his death, which 
the law has provided for her ; since she cannot enter to gain 
a seisin in her own right, as her husband may do in lands 
descended to her, in order to entitle himself to curtesy.' 

Where the ancestor dies seised, and the heir being mar- 
ried dies without making an actual entry on the lands, his 
widow shall, notwithstanding, be endowed; for by the 
descent of the land upon the heir, he acquired a seisin and 
freehold in law, though not in deed. It would be the same 
as if, soon after the death of the ancestor, a stranger had 
entered on the land and abated; for, between the death of 
the ancestor, and the entry of the abator, there was a space 
of time during which the heir had a seisin in law. If, 
however, the heir had married after the entry of the abator, 
and had died without making an entry, his widow would 
not be entitled to dower, because the seisin in law, which he 
had acquired upon the death of the ancestor, was divested 


1 1 Inst. 31a; Perk. 366; 2 Saund. 45, (n. 5.) 
VOL. XX.—NO. XXXIX. 4 
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by the abatement before the marriage; so that the heir had 
neither a seisin in law nor in deed, during the coverture.' 

Where lands are conveyed to a married man, by a deed 
deriving its effect from the statute of uses, his wife will be 
entitled to dower, though the husband does not enter; be- 
cause, by the operation of that statute, a seisin in deed is 
transferred. Ifa man makes a lease for life, reserving rent 
to him and his heirs, then marries and dies, his wife shall 
not be endowed of the reversion, because there was no 
seisin in deed, or in law, of the freehold; nor of the rent, 
because the husband had but a particular interest therein, 
and no fee-simple. But if a man makes a lease for years, 
reserving rent, then marries and dies, his wife shall be en- 
dowed, because he continues to be seised of the freehold and 
inheritance.’ Nor is it necessary that the husband should 
die seised ; for being seized at any time during coverture 
suflices.® 

If a person devises lands to his executors for payment of 
his debts, and after his debts are paid, to his son in tail, 
and the son marries, and dies before the debts are paid; his 
wife shall have dower, because the estate of the executors 
is only a chattel interest, and the freehold vested in the son, 
on the death of his father. But the wife’s dower will not 
commence till the debts are paid.‘ 

A wife shall be endowed where the husband had a seisin 
in law, as well as where he had an actual seisin; and there- 
fore, if after a descent of land the husband dies before entry, 
his wife shall be endowed. So a wife shall be endowed, 
though the seisin did not continue till the death of the hus- 
band; as, if a man seised in fee takes a wife, and then sells 
or aliens his lands to another and his heirs. A wife shall 
also be endowed, though her husband be evicted by an elder 
title, after cesser of the eviction: as if the grandfather 


} Litt. § 448; Plowd. 371. 2 1 Inst. 32, a. 32 Saund. 45, n. 5. 
42 Vern. 404; 1 Inst. 41, a. 
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enfeoffs the father, and afterwards the wife of the grand- 
father recovers dower from him, and dies ; the wife of the 
father shall be afterwards endowed of the same land. So, 
if land descends to the father, who dies, and his wife is 
endowed; if the wife of the grandfather recovers her dower 
against her, and afterwards dies, the wife of the father shall 
have the land after her death." So the wife shall be endow- 
ed, where the estate of the husband is evicted by covin.’ 

Coke lays it down, that, of a seisin for an instant, a wo- 
man shall not be endowed; which Blackstone explains 
thus ; the seisin of the husband for a transitory instant only, 
when the same act which gives him the estate conveys it 
also out of him again (as when by a fine, land is granted 
to a man, and he immediately renders it back by the same 
fine), such a seisin will not entitle the wife to dower, for the 
land was merely in ¢ransitu, and never rested in the hus- 
band ; the grant and render being one continued act.* He 
adds, if the land abides in the husband for the interval of 
but a single moment, it seems that the wife shall be endow- 
ed thereof; and cites a singular case, where the father and 
son were both hanged in one cart, but the son was supposed 
to have survived the father by appearing to struggle longest ; 
whereby he became seised of an estate in fee by survivor- 
ship, in consequence of which seisin, his widow had a ver- 
dict for her dower.‘ 

Sir Joseph Jekyll has also said that a woman is not en- 
titled to dower out of an instantaneous seisin.° 

The decisions in this country are to the same effect. 
Thus, where one conveys lands to the husband in fee, who, 
at the same time, by a deed of the same date, mortgages the 
land to his grantor, the wife of the grantee cannot have 
dower; for this is one transaction. The seisin is but for an 


1 Co. Litt. 31 a. b. Ib. 32 a. 22 Inst. 349. 22 Bl. Com. 131. 
4 Cro. Eliz. 503. 
’ Sneyd v. Sneyd, 1 Atk. 442 ; See Amcotts v. Catherich, Cro. Jac. 615. 
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instant; since by the same act, or at least the same trans- 
action, by which the husband acquired the seisin, he parted 
with it again.’ And where the husband received a convey- 
ance in fee, and at the same time mortgaged the estate in 
fee to a third person for the purchase money, and the right 
of redemption was afterwards foreclosed, it was held that 
the wife was not entitled to dower, because the seisin was 
but for an instant.’ 

When the seisin of the husband is instantaneous, or 
passes from him eo instanti that he acquires it; his widow 
is not entitled to dower.* So, where land is conveyed to the 
husband during coverture, who at the same time executes 
a mortgage to the grantor to secure the consideration money, 
the seisin of the land is but for an instant in the grantee, 
and is immediately re-vested in the grantor, and conse- 
quently, the widow of the grantee cannot claim her dower 
in the premises.‘ 

But where a man has the seisin of an estate, though for 
an instant, beneficially for his own use, his widow shall be 
endowed; where the husband is the mere instrument for 
passing the estate, although there may be an instantaneous 
seisin, the widow shall not be endowed.* 

A mere transitory seisin of a husband of a tract of land, 
for the purpose of re-conveying by way of mortgage, will 
not at common law entitle the wife to dower.® 

Where the husband takes a conveyance of land, and im- 
mediately mortgages the same to a third person to secure 
the payment of the consideration, the same having been 
paid by the mortgagee in pursuance of a previous agree- 


* Holbrook v. Finney, 4 Mass. 568. 2 Clark v. Munroe, 14 Mass. 351. 

3 Stow v. Tift, 15 Johns. 458. 4 Tbid. 

5 M'Cauley & al. v. Grimes, 2 Gill. & Johns. 318; Reed v. Morrison, 12 
Sergt. & Rawle, 21; Smith v. Eustis, 7 Greenlf. 41; Griggs v. Smith, 7 
Halst. R. 23; Holbrook v. Finney, 4 Mass. 561. 

6 See cases just cited ; & Clark v. Monroe, 14 Mass, 351. 
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ment between all the parties; the conveyance and mort- 
gage will be considered as parts of the same transaction, 
and the husband will not have such a seisin of the estate, 
without redeeming the mortgage, as will entitle the wife to 
dower.’ 

In regard to the third requisite to dower, the death of the 
husband, it will not be necessary to expatiate. It has been 
said, that nothing but the natural death of the husband will 
give a title to dower; but there are authorities to show, that 
in England, banishment by abjuration or by parliament, 
which is a civil death, will have the same effect.’ 

It seems to have been the old law, that, where it could not 
be made to appear positively that the husband was dead, as 
where he was absent beyond seas, and no intelligence of him 
could be obtained, the wife might recover dower condition- 
ally, that if he did return from beyond seas, she should 
render back her dower to the feoffee of the husband without 
suit, and receive the profits in the mean time.° 

In Maine, the death of the husband is not, in all cases, 
a prerequisite to dower; for by the act regulating divorces, 
when the divorce is for the cause of adultery committed 
by the husband, the wife, ix addition to her dower, to be as- 
signed her in the lands of her husband, in the same manner 
as if such husband was naturally dead, &c.‘ This statute 
is substantially taken from that of Massachusetts, in which 
a similar provision is found.’ 

The supreme court of that state have decided, that the sta- 
tute applies to divorces decreed after its passage, whether 
the adultery was committed before or after the date of the 
statute. It was also determined, that the court will not 
assign dower upon a libel, but the claimant must pursue the 


1 See cases just cited ; & Clark v. Monroe, 14 Mass. 351. 

2 Co. Litt. 33 b; Jenk. Cent. 1 case 1. 

3 8 Petersdorf's Abr. 329 in note, Am. ed. 

4 1 Maine Laws, ch. 71, § 5. 5 Stat. 1785, ch. 69, § 3. 
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same remedy as if the husband were dead. Both statutes 
provide that dower shall be assigned to the wife in the lands 
of the husband; the same phraseology is found in each; 
and the courts in Massachusetts held, that the provision 
embraced all the lands of which the husband had been 
seised at any time during the coverture.’ 

Who are capable and incapable of being endowed? All 
women who are natural-born subjects, and have attained 
the age of nine years, are, by the common law, entitled to 
dower, although their husbands should be but four years 
old. If a man marries a woman who is only seven years 
old, and afterwards aliens his land, and the wife attains the 
age of nine years, and then the husband dies, she shall be 
endowed. For though she was not absolutely dowable, at 
the time of her marriage, yet she was conditionally dowa- 
ble, if she attained the age of nine years, before the death of 
her husband.’ So, a wife shall be endowed, though the 
husband was under the age of nine; or though the wife 
was above the age of one hundred years; so that by possi- 
bility she could not have issue.* And though a wife could 
not have dower by the common law, if she were under the 
age of nine years at the death of her husband; yet she 
might have dower, ex assensu patris, or ad ostium ecclesia, 
before such age.* 

Every wife regularly shall be endowed ; though she was 
a nief before marriage ;* but she must be the actual wife of 
the party at the time of his decease. 

The wives of particular persons are also entitled to dow- 
er; as the wife of an abator, or disseisor, or discontinuee ; 
or tenants in common, or coparceners; for a seisin of the 
freehold and inheritance, in any particular share, is suffi- 


1 West v. West, 2 Mass. 223; Smith v. Smith, 13 Mass. 231; Davol ». 
Howland, 14 Mass. 219. 

2 1 Inst. 33 a. 3 Co. Litt. 33 a. 40a; 1 Rol. 675, 1. 11 

4 Co. Litt. 37, a. 5 Ib. 3], a. 
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cient to confer a title of dower to the extent of the share of 
each tenant.’ A queen consort, though an alien, is entitled 
to dower by the law of the crown.’ 

‘It was formerly held that the wife of an idiot might be 
endowed.* But Blackstone is of opinion, that the law would 
be otherwise now, on the ground of the decision in Morri- 
son’s case, coram Delegates, in 1745, that an idiot, being 
incapable of consent, cannot contract marriage. It has been 
doubted, whether it was not necessary to have a sentence of 
the ecclesiastical court, declaring such marriage void.‘ 

By the ancient law the wife of a person attainted of trea- 
son or felony, could not be endowed; this law was mitiga- 
ted by statute, but a subsequent statute revived this severity 
against the widows of traitors, who are now barred of their 
dower (except in the case of certain modern treasons rela- 
ting to the coin), but not to the widows of felons.’ But if 
the wife was attainted for felony, if she was afterwards 
pardened before the death of her husband, she should be 
endowed.® So, if the husband was attainted for felony, 
trespass, premunire, or heresy; or if he were a villain to a 
common person, if he died before the entry of his lord, or if 
he were attainted for treason, after the attainder reversed by 
error, the wife shall be endowed.’ 

The rigor of the ancient feudal law, says professor Stearns, 
deprived the wife of an attainted traitor or felon of her dower. 
But this barbarous policy of ancient times, which attempted 
to prevent political or other offences, by involving the near 
connexions of the offender in the punishment of his crimes, 
it has been well observed, is abhorrent to the genius and 
character of our judicial institutions. For the small num- 
ber of felonies in our criminal code, specific punishments 


1 Co. Litt. 31, a. 371; Litt. s.45; 1 Roll. Abr. 676; 3 Lev. 84. 
* Co. Litt. 31, b. 3 Ib. 30, b. 


42 Bl. Com. 130; 1 V. & B. 140. 
5 Co. Litt. 31, a; 2 Bl. Com. 130; Crabb’s Hist. of Com. Law, 490. 
® Co. Litt. 33, a. 7 Tb. 33 a. 31, a; More, 639. 
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are provided by statute; among which punishments are 
neither corruptions of blood, nor forfeiture of dower. The 
same character of mildness is a distinguishing feature, not 
only in the laws of the nation, but in those of most of the 
individual states. And it cannot be improper to remark 
here, to the honor of the founders of our state sovereignty, 
that these humane principles have not been lost sight of in 
times of the greatest political excitement. For even the 
widows of those, who were denounced by the legislature 
during the war of the revolution as conspirators, and whose 
estates were declared forfeited to the government, were not 
deprived of dower. And the same principle has been recog- 
nised, under a similar law of some of the other states.’ 
The case of Wells v. Martin, decided in South Carolina,’ 
Was an application on the part of Mrs. Wells, for her 
dower in sundry houses, of which her husband was seised 
in his life-time, and during her coverture. It was admitted, 
that Mr. Wells in his life-time had joined the British stand- 
ard, during the revolutionary war, and had adhered to the 
enemies of America; in consequence of which, his person 
was banished from the state, and his estate confiscated by 
an act of the legislature ; and that the defendant had pur- 
chased one of the lots of land. He therefore disputed her 
claim of dower in the house and lot he had purchased, which 
brought the question fully before the court, whether, under 
these circumstances, she was entitled to her dower or not. 
The court after considering the question, were unanimously 
of opinion, that Mrs. Wells was not deprived of her right to 
dower, either by common law, or by the act of confiscation. 
In New York, it was held, that attainder of the husband 
under the act for the forfeiture and sale of the estates of per- 
sons who have adhered to the enemies of the state, passed 
October 22, 1779, does not bar the wife’s right of dower.* 


1 Stearns on Real Actions, 287; Act of Mass. April 30,1779; Sewall v. 
Lee, 9 Mass. 363; 1 Johns, Cas. 27; Wells v. Martin, 2 Bay, 20. 
22 Bay, 20. 3 Palmer v. Horton, 1 Johns. Cas. 27. 
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So, the act limiting the period of bringing claims and proving 
charges against forfeited estates, passed the 29th of March, 
1797, does not extend to or bar the claims of the widows 
of persons attainted, for their dower, in the estates forfeited 
and sold by the commissioners of forfeitures.? 

Alien women are not generally capable of acquiring dow- 
er, for the same reason, that an alien man cannot be tenant 
by the curtesy. But by the ler corone, an alien queen is 
entitled to dower. And in consequence of a petition from 
the commons, an act of parliament was made in 8 Henry V, 
not printed among the statutes, by which all alien women, 
who from thenceforth should be married to Englishmen, by 
license from the king, are enabled to have dower, after their 
husband’s death, in the same manner as English women.’ 

If an alien woman be naturalized by parliament, she then 
becomes entitled to dower, out of all the lands whereof her 
husband was seised during the coverture. Where an alien 
woman is created a denizen, she becomes entitled to dower, 
out of all the lands whereof her husband was seised at the 
time she was created a denizen, but not out of any lands 
whereof he was seised before, and which he had aliened.? 

The wife of an alien is not entitled to dower.‘ 

Aliens, by the common law, cannot hold lands in Eng- 
land, and consequently are excluded from the privileges of 
curtesy and dower; and this ancient principle of the law 
has been generally, perhaps universally, adopted in this 
country. In Massachusetts, by the statute of 1812, ch. 94, 
this legal incapacity of the wife (who was an alien at the 
time of her marriage) to recover dower, has been removed.* 

The common law has been modified in various parts of 
this country. Thus, in Maryland, an alien widow, who 
married in the United States, and resided here when her 


1 Hogle v. Stewart, 8 Johns. 104. ? 1 Cruise’s Dig. tit. Dower, sec, 25. 
3 1 Inst. 31 b. 33 a, 13 Rep. 23. 4 Co. Litt. 31 a. 
§ Stearns on Real Actions, 286; Sewall 7. Lee, 9 Mass. 363. 
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husband died, was admitted to dower.’ In New York, 
while the general rule is admitted, that the alien widow, 
even of a natural born citizen, is not entitled to dower in 
her husband’s lands, yet, under the statute of 1802, the 
widows of aliens, entitled by law to hold real estate, are 
held to be dowable. This reasonable construction of the 
act of 1802, has been confirmed by a general statute provi- 
sion, declaring that the widows of aliens, entitled at the 
time of their deaths to hold real estate, may be endowed 
thereof, provided the widow was an inhabitant of the state 
at the time of the death of the husband.’ 

In Kelly v. Harrison, it was held, that the wife of an 
alien, who was herself an alien, may be endowed of lands 
of which her husband was seised before the declaration of 
the independence of the United States.* 

The disqualification of alienage was removed, by deni- 
zation or naturalization; but as to the eflects of these two 
modes there is a distinction ; in the former case, if the hus- 
band aliens the land before the wife is denized, she will not 
be entitled to dower; because her capacity and possibility 
to be endowed come by the denization. 

We have already seen, that if an alien be naturalized, she 
will be entitled, not only to dower out of the lands of which 
the husband was seised after the naturalization, but of those 
also which he had aliened before. But where an alien 
woman is created a denizen, she can have dower, only out 
of those lands of which the husband was seised, at or after 
the time when she was created a denizen. 

No such distinction is known in this country; for our 
laws do not recognise the grade between an alien and a 
citizen, which is called denizen, in England. 


1 Buchanan v. Deshon, 1 Harr. & Gill, 280. 

2 4 Kent's Com. 36; Sutley v. Forgay, 1 Cowen, 89; 8 ib. 8S, C.; N. Y. 
Revised Stat. vol. i. 740, sec. 2. 

3 2 Johns. Cas, 29. 
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In Connecticut, it has been decided, that the widow of a 
foreigner who was naturalized, who lived and died in that 
state, she ever remaining absent from her husband in a 
foreign country against his consent, was not entitled to 
dower in his estate.’ 

If a Jew born in England marries a Jewess also born in 
England, and the husband is converted to the christian faith 
and purchases lands, his wife shall not be endowed if she 
continues a Jewess.’ By the statute 6 Richard II. st. 1, 
c. 6, itis enacted, that whenever any woman is ravished, that 
is, stolen, and afterwards consents to live with the ravisher, 
she shall be ipso facto disabled from having dower. 

After all, it is very apparent, that the right of dower is 
favored and protected by the law; it is a right which the 
husband is not permitted to defeat, though he may wnpair it 
to a certain extent. 

In the case of Fosdick v. Gooding,* chief justice Mellen 
admits that the husband, in his life-time, may, by his convey- 
ance, in some degree impair the widow’s right of dower, 
though he cannot defeat it; that is to say, if he should die, 
not having alienated any portion of his estate, his wife could 
legally be endowed in solido ; but if he should convey his 
estate to four different persons, one distinct parcel to each, 
and die, the widow must demand and receive dower of the 
four different grantees, in four different parcels; and this 
may essentially impair the value of her dower, though not 
in any degree lessen the proportion. 'The case of Porter v. 
Wheeler,‘ seems to adopt and proceed upon this prin- 
ciple. It recognises the power of the husband to affect the 
widow’s rights to a certain extent by his act of conveyance, 


and impair them by qualifying the mode of her enjoyment 
of them. 
In Perkins v. Little, chief justice Mellen expressed a similar 


‘ Sistare v. Sistare, 2 Root, 468. 21 Inst. 31, b. 
3 Fosdick v. Gooking &al.1 Green]. 46. 4 Porterv. Wheeler, 13 Mass. 504. 
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opinion; the right of dower can never be taken away or 
impaired by any act of the husband; it is beyond his control, 
and is guarded by the law with care and vigilance.’ 

It may be remarked in this connexion, that although the 
widow is dowable by the common law of all the real estate of 
which the husband was seised during coverture with some 
exceptions not known in this country, and her right vigi- 
lantly guarded so that the husband cannot defeat or impair 
it by his own act, yet in some of the states of the union, 
she cannot be endowed of lands in a wild and utterly 
unproductive state. For this rule, several reasons are as- 
signed : 

1. That there are large tracts of uncultivated lands in 
this country owned by individuals who do not intend to 
effect their cultivation, but hold them for purposes of sale 
and speculation, or as a fund for their children; and if dower 
could be assigned in such estates, the views of those who 
purchase such property would be obstructed ; and such an 
incumbrance would prove an impediment in the way of sale 
and transfer. 

2. If the widow did not improve the land, the dower 
would be wholly useless; if she did improve it, she would 
be exposed to disputes with the heir, and to the forfeiture 
of her estate, after having expended her substance upon it. 

3. It is well settled, that the dower of a widow is not to 
be assigned so as to give her one third of the land in quan- 
tity, but so that she may enjoy one third of the rents and 
profits or income of the estate. Now, of a lot of wild land, 
not connected with a cultivated farm, there are no rents 
and profits, and therefore the rule for the assignment of 
dower cannot be applied. 

4, At common law, the right of damages for detention is 
incident to the right of dower; from which it may be in- 


1 Perkins v. Little & al. 1 Greenl. 151. 
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ferred, that there can be no dower in land, the detention of 
which can be no injury. The detention of wild land from 
the widow can form no subject for damages. 

5. Dower out of such estates could be of no advantage 
to the widow ; for as the heir has a right to the inheritance, 
in the same character as it was left by the ancestor, her 
estate would be forfeited if she were to cut down any valu- 
able timber trees ; and it might be considered waste, to cut 
down the wood and clear up the land. 

6. Lands in a state of nature, in a rapidly increasing 
country, may be more valuable than under the sort of culti- 
vation which a tenant for life might bestow upon them; and 
that the very clearing of the land for the purpose of getting 
the greatest crops with the least labor, which is all that 
could be expected from a tenant in dower, would be actually 
as well as technically, waste of the inheritance. 

For these reasons, the supreme court of Massachusetts 
decided at Augusta, in 1818, that a widow is not dowable of 
land in a wild and uncultivated state.’ 

The next case was that of Webb v. Townsend,’ where 
the land was in a state of nature, when the alienation took 
place, but when dower was demanded had become a culti- 
vated farm, by the labor of the grantee and those who claim- 
ed under him. The husband was not seised during the 
coverture of any estate of which the widow could be en- 
dowed. But if it had been an estate of which she was 
dowable, and it had been increased in value by a grantee of 
the husband, her dower must have been assigned according 
to its value at the time of alienation. Accordingly the court 
held, that a widow is not entitled to dower in land, which 
was wild when alienated by the husband, but had been 
brought into a state of cultivation by the husband’s grantee, 
at the time when dower was demanded. 


' Conner v. Shepherd, 15 Mass. 157. = * Webb v. Townsend, 1 Pick. 20. 
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In White and wife v. Willis, the court decided that a widow 
is dowable of a lot of wild land, used by her husband in 
connexion with his dwelling-house and cultivated land; that 
such being the facts in the case at bar, it was distinguishable 
from those previously decided, respecting dower; they lim- 
iting the disallowance of dower to wild land, which is not 
used with the homestead or with cultivated land." 

In New Hampshire, a widow is entitled to dower in lands 
of which her husband was seised during coverture, if the 
lands were at the time, ‘in a state of cultivation,” though 
yielding no net income ; and lands must be considered “in 
a state of cultivation,’ when they are not in their original 
state of nature, or, after being cleared and worked, have 
not reverted to a similar state.* In the case of Conner v. 
Shepherd, already cited, one of the main reasons assigned 
for refusing dower in wild lands is, that a tenant for life 
cannot derive any benefit from such lands without com- 
mitting waste, and thus forfeiting her estate. What consti- 
tutes waste, is a question of some difficulty, both in England 
and in this country; and sometimes depends on another 
unsettled question, what are timber trees?? The law is 
not uniform in England and not strictly applicable here.‘ 
According to some of the cases, it is clear that a tenant 
for life may, to a certain extent, cut wood from waste lands, 
and derive considerable benefit therefrom, without incurring 
the charge of committing waste. Furthermore, it is not 
quite clear, that by subjecting the lands to cultivation, the 


1 White et ux. v. Willis, 7 Pick. 143. 

* Johnson v. Perley, 2 New Hamp. 56. 

3 As to what constitutes waste and what are timber trees, see 15 Peters- 
dorf’s Abr., art. Waste. 

4 Hastings v. Crunkleton, 3 Yates, 261; Findlay 7. Smith, 6 Munf. 134; 
Jackson v. Brownson, 8 Johns. 237; Crouch v. Puryear, 1 Rand. 258; Jack- 
son v. Sellick, 8 Johns. 262; Ballentine v. Poyner, 2 Hayw. 110; Parkins v. 
Cox, 2 Hayw. 339; Elliott r. Smith, 2 N. H. 430; Loomis v. Wilbur, 5 Mason, 
13. 
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tenant would in all cases be chargeable with waste.’ The 
law of waste in the United States, being constructed to suit 
the condition of a new settled country, has not adopted the 
rigid rules which prevail in England; in Massachusetts a 
greater observance of the English rule as to what consti- 
tutes waste, prevails, than in the other states. ‘The reader 
is referred to the American cases cited below, in addition to 
those already cited, as proofs of its variable character ; which 
accommodates itself to the circumstances of the country.’ 

We will bring this article to a close, by extracting the 
sensible remarks of Sir Joseph Jeckyl, in the case of Banks 
v. Sutton.* “The relation of husband and wife, as it is 
the nearest, so it is the earliest, and therefore the wife is 
the proper object of the care and kindness of the husband. 
The husband is bound by the law of God and man, to 
provide for her during his life: and after his death, the 
moral obligation is not at an end, but he ought to take care 
of her provision during her own life. This is the more 
reasonable, as during the coverture, the wife can acquire no 
property of her own. If before her marriage she had a real 
estate, this by the coverture ceases to be hers, and the right 
thereto, whilst she is married, vests in the husband; her 
personal estate becomes his absolutely, or at least is subject 
to his control. So that unless she has a real estate of her 
own (which is the case of but few), she may, by his death, 
be destitute of the necessaries of life, unless provided for out 
of his estate, either by jointure or dower. As to the hus- 


? Governors, &c. of Harrow School, v. Alderton, 2 B. & P. 87; Hastings 
v. Crunkleton, 3 Yates 261; Jackson v. Andrews, 18 Johns. 431; Loomis v. 
Wilbur, 5 Mason, 13; 1 Bingh. 382; 1 J. & W. 651 ; cited in Conner v. Shep- 
herd, 15 Mass. 161, Rand's Ed. in note. 

* Den v. Kinney, 2 Southard, 552; M’Cracken’s heirs v. M’Cracken’s 
Exr’s. 6 Monroe, 342 ; Owen v. Hyde, 6 Yerg. 334 ; Coombs et al. v. Young’s 
heirs, 4 Yerg. 218; Williams v. Rogers, 2 Dana, 374; Wilson v. Smith, 5 
Yerg. 379; People v. Alberty, 11 Wend. 160; Sergeant v. Towne, 10 Mass. 
303; Padelford v. Padelford, 7 Pick. 152. 

3 2P. Williams, 702. 
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band’s personal estate, unless restrained by special custom 
(which very rarely takes place), he may give it all away 
from her; so that his real estate (if he had any), is the only 
plank she can lay hold of, to prevent her sinking under her 
distress. ‘Thus is the wife said to have a moral right to 
dower.” F. B. 





ART. V.—PENAL LAW AND PENITENTIARY SYSTEMS. 


A Popular Essay on subjects of Penal Law, and on uninter- 
rupted Solitary Confinement at Labor, as contradistin- 
guished to Solitary Confinement at Night and Joint Labor 
by Day, in a letter to John Bacon, Esquire, President of 
the Philadelphia Society for alleviating the miseries of Pub- 
lic Prisons. By Francis Lizser, Corresponding Member 
of the Society; Professor of History in South Carolina 
College. Mild Laws—Firm Judges—Calm Punishments. 
Philadelphia: Published by order of the Society, 1838. 


Few of our fellow-citizens have done so much to throw 
light on the subject of crime and punishment, as the author 
of this essay. He first made himself favorably known to 
the public, as a criminalist, by his translation of the work of 
Messrs. de Beaumont and de ‘Tocqueville, on the peniten- 
tiary systems of the United States, to which he prefixed a 
learned and interesting introduction, and added many val- 
uable notes. His next production was a letter on the rela- 
tion of crime to education, which was reprinted in England, 
and has been very generally circulated. 

The present essay, the author informs us, is to be considerd 
“asa forerunner of a systematic work on punition’”: but 
the immediate occasion of its publication was a request on 
the part of several of the author’s friends, that he would 











1838.] Penal Law and Penitentiary Systems. 65 


prepare and publish “an exposition of the advantages result- 
ing from the Pennsylvania system” over the Auburn sys- 
tem of penitentiary punishment. His determination to 
comply with this request was quickened into action, by the 
remarks on page 59 of the Twelfth Annual Report of the 
Prison Discipline Society, relating to the new penitentiary 
at Columbus, Ohio, in which the writer impliedly, at least, 
seems to charge the large number of deaths in that institu- 
tion during the preceding year, to the violence done to the 
nature of man, by ‘keeping him shut up in a solitary cell 
on the sabbath, and not suffering him to come forth and 
enjoy the soothing and healing influences of the sabbath 
school, the sanctuary, and the public worship of Almighty 
God.” 

Mr. Lieber first institutes an inquiry into the source of 
the ‘‘ punitory power of the state,’””-—a subject, which, as he 
remarks, “has perplexed for so many centuries the ablest 
philosophers and inquirers into the dearest interests of soci- 
ety, from Aristotle to Kant, from Kant down to the latest 
times ;”’ and, for this purpose, he reviews briefly some of the 
most prominent theories, which have been assumed as the 
basis for the right or obligation of a political society, to 
punish offenders against its laws. The theories, which 
he thus examines, are those of expiation,—necessity or ex- 
pediency,—deterring,—special prevention,—warning,—con- 
tract,—correction or reform,—retaliation,—retribution,—and 
self-defence,—which last, however, resolves itself into that of 
necessity or expediency. None of these theories, in the 
opinion of the author, furnishes a solid basis upon which to 
establish the punitory power of the state. ‘This power, 
however, exists. We find it in the idea of the state. 

Man, by his very nature, must live in society ; otherwise 
he cannot live as man; he cannot fully and appropriately 
develop his faculties; he cannot become that for which his 
maker has placed him on the earth. It is the right and duty 

VOL. XX.—NO. XXXIX. 5 
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therefore, of each individual, in his character of man, to de- 
velop and exercise all his faculties, according to their proper 
sphere and function: but, as this right and duty belong equally 
to every other individual, it is plain, that the development and 
exercise of the faculties of each must be limited and restrained, 
in such a manner, as to admit of the same development and 
exercise on the part of every other. This is individual moral 
freedom. 'The existence of the state results from the social 
nature of man; it isnot an artificial thing, made by man, that 
may or may not be adopted ; but it is necessary, and therefore 
natural, grown and indispensable; and the object of it, or 
the idea on which it is founded, is to regulate and fix the 
individual moral freedom, which each man possesses as 
man,—as a rational and moral being,—placed in society and 
co-ordinate with others. ‘The conduct of each individual 
towards others is consequently the rule which he himself 
establishes for their conduct towards him; and, it follows, 
that ‘‘every individual in the state must grant to others the 
right he claims for himself; if he inteferes with the rightful 
state of others, he grants them the abstract right to interfere 
with his.” When one individual, in the exercise and devel- 
opment of his faculties, interferes with the doing of the 
same thing by any one or all of the others, he gives to each 
one or to the whole (which is the state) a right to set up the 
same interference as a rule for their conduct against him. 
This is the idea on which the abstract right of punishment 
is founded; but this abstract right is to be made use of, so 
far only as its exercise may be found necessary. 

Mr. Lieber next proceeds to inquire how far it is necessary 
to make use of the abstract right of punishment; and, in 
considering this question, all the various objects before exam- 
ined, such as protection, warning, reform, expediency, &c., 
from which it had been attempted to derive the “ first puni- 
tory right of the state, come in as motives of punishment, 
or, in other words, as reasons, why we make use of the right 
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of punishment already existing.” He then lays down cer- 
tain characteristics, which punishment ought to possess, 
founded on the principles before ascertained, and in the 
theory of penal law, or which relate to human actions in gen- 
eral; and, by these examines and tests among other forms 
of punishment, more or less in use, those of apology, publicly 
asking pardon, fine, ridicule, censure, dishonor, unworthi- 
ness of public confidence, privation of privileges, degrada- 
tion, distinction of dress, infamy, pillory, whipping, branding, 
infliction of pain otherwise than by whipping, simple impris- 
onment, the same with public labor, exile, transportation, 
maiming, death, and death with additional pains or infamy. 

The result of this examination is, that imprisonment unites 
more of the desirable or necessary qualities, which punish- 
ment ought to possess, than any of the other forms. The 
residue of this interesting letter is devoted to a comparison 
of the relative advantages and disadvantages of the two 
sytems of imprisonment, known respectively as the Pennsyl- 
vania and the Auburn. Mr. Lieber first states the import- 
ant advantages, which the friends of the former system, 
among whom it is hardly necessary to inform our readers, 
he himself holds a distinguished rank, believe to be derived 
from it, together with its supposed disadvantages. He then 
considers the objections, which are urged against it, by the 
advocates of the Auburn system; and concludes by an enu- 
meration of what he conceives to be the unavoidable disad- 
vantages of the latter. 

We have been greatly interested by this letter, not so 
much on account of its discussion of the several systems of 
penitentiary imprisonment, as for the profound, ingenious, 
and to us at least, new views, which it presents of the idea 
of the state and of the right of punishment. Disquisitions 
of this nature, and particularly in reference to criminal law, 
are almost wholly unknown, and perhaps are not likely to be 
appreciated, in this country ; but we sincerely hope, that the 
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reception of this essay will encourage the author to prepare 
and publish a full and scientific exposition of his views on 
subjects of penal law. L. 8. C 





ART. VI—RULES OF EVIDENCE. 


No. 10.—Hearsay Evidence and Confessions or Admissions 
of the Party. 


Hearsay evidence is that which comes through the lips 
of a deposing witness, who is assumed to have heard the 
facts to which he deposes, from some other individual, 
either the original percipient witness, or some one to whom 
such witness has related them. He vouches only for the 
accuracy of his narration, not for the truth of the facts nar- 
rated. The assumed statements of the supposed original 
percipient witness, (supposed we say, for there may not 
have been such witness) constitute the real evidence upon 
which the judgment of the court is based. The credit is 
given not to the deposing, but to the percipient witness, whose 
statements, when they constitute the grounds of the deci- 
sion, are received not only as true, but as truly reported, 
although they are obtained without any of the ordinary 
securities for testimonial trustworthiness. An unseen, un- 
heard, unsworn, unquestioned witness guides the mind and 
controls the judgment of the court. This testimony, from 
the necessity of the case, is essentially inferior to that of 
the original witness, delivered under the usual securities 
for truth. 

The reported confessions or admissions of the party to a 
suit or process, are none the less hearsay, because they are 
the statements of such party. They are liable to the same 
deductions, they are infected with the same inherent defects, 
which are considered as weakening to a very great degree 
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the probative force of any other instance of hearsay. Hear- 
say as against another—it is none the less hearsay as against 
the party. The common law recognising it as the “ first 
and most signal rule of evidence, that the best evidence of 
which the case is capable shall be given,”' the inquiry 
naturally arises, why secondary evidence, delivered without 
any of the essential tests and guaranties for truth, should be 
thus preferred to primary, delivered under and with every 
security known to the law; and why the Aearsay confes- 
sions of the party are received against his interest, while 
the party who is supposed to have made such confessions, 
is excluded. 

The reason assigned for this apparent anomaly is, that 
the confession of the party is the best evidence,’ which can 
be given; and though the hardship of compelling the party 
to state facts against his own interest is a sufficient reason 
for excusing him, that hardship it is considered would vanish 
the moment similar statements of his are disclosed to the 
court through the lips of another. The real value of this 
testimony is to be considered. 

In all cases of hearsay, the effective witness is the indi- 
vidual, whether party or not, whose supposed statements 
the narrating witness relates. 'The individual testifying is 
merely the conduit or pipe, through whose agency the im- 
pressions of some one else are conveyed to the court. The 
real proof is the hearsay statement, and the credit which the 


1 Roscoe on Evidence, 1. 

* The confession of the party is the best evidence, Norris’s Peake, 36 n. ; 
Hendrickson v. Miller, 1 Rep. Cons. Ct. (S. C.) 296; and 2 Rep. Cons. Ct. (S. 
C.) 215. It is the weakest and most unsatisfactory testimony, 1 Wend. 625— 
652; 6 Mur. 136, &c. &c. Proof confessions are to be received with great 
caution, Morehead v. Thompson, 1 Lou. 286. The cases are about even. The 
oracle uttereth an uncertain sound. Its votaries receive with equal awe, the 
dubious and contradictory responses, from which the judicial soothsayer selects, 
as the pressure of the case may require; each being, for the time, the perfec- 
tion of human wisdom. 
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testimony should receive, depends on such extraneous 
witness. In case of confessions, it is the party who tes- 
tifies in his own cause against himself, without oath or 
examination by or before any competent judicial authority, 
and without the power of altering or explaining his testi- 
mony—thus affording another exception to the supposed 
inviolability of that rule of law, by which the party stands 
excluded. 

Confessions are either judicial or extra-judicial—voluntary 
or involuntary—intentional or unintentional.’ 

Voluntary, intentional, judicial confession is when the 
party accused, without external influence or coercion, after 
being fully examined by the judicial authority, confesses his 
guilt with a knowledge of the use subsequently to be made 
of it, and of the adverse results which will ensue from his 
statements. Being uttered as and for confessions, they will 
be correct and complete, and if not correct and complete, ju- 
dicial interrogation will supply all deficiencies ; being heard 
by the judge, no error from misapprehension or misrecollec- 
tion need exist, or if existing, it may be corrected on the 
spot. ‘The intervention of a testifying go-between ceasing, 
they cease to be hearsay. Judicial confession, as known in 
the civil, is unknown in the common law.’ Notwithstanding 
the great precautions which the civil law adopts to prevent 
false or erroneous confession, still the whole history of judi- 


? Voluntary and intentional, and their opposites. The confession may be 
voluntary, there may be a perfect freedom from coercion, and yet no intention 
or expectation that what is said shall ever be used as an article of confessional 
evidence,—as casual street conversations, uttered with no design that they 
shall ever be used as confession, yet perfectly voluntary. So the confessions 
may be intentional, designed to be confessions, yet not voluntary. As confes- 
sions uttered upon compulsion, they are uttered as and for confessions, they 
are intentional, yet they may be obtained by force, and so far not voluntary. 

2 The examinations of prisoners by and before magistrates are by virtue of 
certain statute provisions in England. The only instance of judicial confes- 
sion in the common law, is the case of the prisoner's pleading guilty upon his 
arraignment, upon which, as a matter of course, sentence is passed. 
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cial trials is replete with instances of the utter uncertainty 
of this species of testimony. Confessions, self-criminative 
of unreal, impossible crimes, at impossible times and places, 
have been again and again made, and the supposed guilty, 
because confessing, have been executed. The motives of 
such a course have been as various as the individual pur- 
suing it. Melancholy, ennui, the wish to save a friend or 
relative—or to divert the attention of the judge from a real 
and greater to an unreal and less crime, a desire to please 
the officer of justice, the hope to lessen punishment—to 
obtain a removal from one person to another, are and will 
prove to have been motives sufficiently powerful to induce 
false confessions.' 

Confessions, as they are ordinarily obtained in common 
law courts, are never in civil and but very rarely in criminal 
cases, made on the part of the individual whose confessions 
they purport to be, with the intention or expectation that 
they will ever be used as evidence. Were they so intended, 
were they meant to be what the relating witness reports 
them to be—in civil cases an admission of the rights of 
the adverse party and in criminal an acknowledgment of 
the guilt of the accused—it would rarely happen after such 
an open abandonment of one’s cause, that the individual so 


? The civil law adopts the greatest precautions to secure the rights of the 
prisoner confessing. 

To constitute a perfect confession it must appear : 

1. That the crime has been committed. 

2. That the confession has been taken before a proper judge. Extra-judi- 
cial confession, though it may raise a presumption, yet does not constitute full 
proof. 

3. That it be simple, clear, in plain terms, and voluntary. 

4. That the information, obtained aliunde by the judge, agree with the con- 
fession. 

5. That the special circumstances, stated by the party in his confession, be 
found on subsequent examination to be correct. 

6. That the confession contain such circumstances, as the party, in case he 
were innocent, could by no possibility have known.—Vanderlinden’s Ins. 362. 
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abandoning would be induced to sustain a defence, the non- 
existence of which he had admitted. They are ordinarily 
made accidentally and not with any intention of their ever 
being subsequently used in a court of justice. The confes- 
sions thus obtained, though unpremeditated and so far trust- 
worthy, being mere casual remarks, may be incomplete to 
any supposable extent ; or, sufficiently complete for the pur- 
pose of their utterance, they may be utterly incomplete in 
relation to the whole, of which they constitute but an insig- 
nificant portion. 

The confession extra-judicial, —involuntary, —uninten- 
tional, its subsequent judicial use and importance unim- 
agined, its connexion real or imaginary with other facts 
unanticipated, it can hardly happen otherwise, than that the 
statements thus made should be deficient in clearness, cor- 
rectness and completeness. Indistinct, incorrect, or incom- 
plete—to the extent of such deficiency, error, and its un- 
avoidable result, misdecision,—to the injury of the party 
making such statements, must ensue. All casually made 
confessions will ordinarily partake in a greater or less degree 
of these defects. In case of a conversation accidentally 
overheard, or entered into, in relation to any given subject 
matter, it not being foreseen for what purpose it may at 
some future time be used, the party speaking is not full 
and complete in his statements; or being so in relation to 
the subject matter of the then present conversation, he may 
be incomplete in reference to the collateral bearing of his 
remarks upon something else, to which as a matter of con- 
fessorial evidence, they may be transferred. Made as the 
statements may be in relation to different objects and for 
different purposes, they may be true and the whole truth as 
far as the matter then under consideration is concerned— 
and yet not the whole truth as viewed in their subsequent, 
distorted connexion with other matters. The conversation 
too may be in relation to the cause in which they are used, 
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and being partial, incomplete, or defective, the omissions of 
true facts, the result of negligence or any other assignable 
cause, may be as dangerous to the cause of truth as the most 
perverse and deliberate mendacity. 

To elicit the whole truth, requires skill, power, and ade- 
quate motive. Effective, successful interrogation is the 
work of labor, and will never be undertaken except when 
some duty requires it. The casual auditor, who afterwards 
becomes the narrating witness, without motive to put the 
necessary questions or power to compel an answer, is content 
to receive what may be offered. He never seeks to ascer- 
tain the whole. What is the whole or a part to him? Why 
should the accidental auditor of a narration, to him unim- 
portant, assume the labors and duties of counsel or judge 
and cross-examine the individual with whom he is con- 
versing ? 

But if there be interrogation, who will guarantee propriety 
of manner, integrity of purpose, and the requisite knowledge ? 
The interrogator is whosoever he may be. His qualifications 
are as accidental as his person or his presence. His pur- 
pose is known only to himself—unknown it may be to the 
person interrogated. His object may be sinister—his ques- 
tions captious' or ensnaring. How this process may be 


1 The German law, while permitting the necessary examinations of the 
prisoner, lays it down, that no questions either captious, (thereby meaning such 
as may involve the party in admissions, without his perceiving their tendency), 
or suggestive in their nature, are to be put to the prisoner, nay, the name of 
an accomplice or of any special circumstance connected with the fact but not 
yet proved, shall not be suggested to him, otherwise the confession so taken 
shall be of no effect. Foreign Quarterly Review, vol. viii. p. 298. 

The examinations of the prisoner, however, are repeated so frequently, so 
long a time elapses between the commencement and termination of the pro- 
cess, as to appear almost incredible to one conversant only with common law 
process. The trial of Riembaur, a German priest, accused of a murder of 
almost unprecedented atrocity, was continued through a period of over four 
years, during which he underwent one hundred personal examinations, at 
each of which he protested his innocence, till on the hundredth, moved by the 
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conducted, can only be known from the lips of one, who, 
if dishonest, will be little likely to condemn himself. Not 
made judicially, the judicial power—that of examination— 
is abandoned to chance. The chance-examiner willing to 
undergo the labors of examination, how will he know that 
a crime, and if any, what, has been committed, when, where, 
and in what manner,—and thus unexpectedly assuming new 
duties, how will he be able to follow fraud or crime through 
all its circuitous meanderings? If, without the requisite 
information, and when will he obtain it, he attempts, he 
stumbles at the very threshold of his investigations. At- 
tempting it, the power to enforce an answer is wanting. 
Accidental disclosures only are obtained. The will of the 
party bounds the limits of the information received. 

The conversation at the time unimportant, but by subse- 
quent events acquiring an unexpected importance—what 
motive has the narrating witness to note the precise words 
used. Of the ordinary street conversation, whoever attends 
with sufficient care to hear accurately the whole—or, hear- 
ing, makes the effort to remember. Without inducement, 
which, by the hypothesis there is not, what probability is 
there, that there will be the requisite care to understand, or 
if understood, that it shall be recollected, or if recollected, 
that it shall be accurately repeated. Language, though the 
best, is but an inadequate and imperfect means of conveying 
thought. Of any given conversation heard by different wit- 
nesses, the reported accounts vary. Yet if the exact lan- 
guage be not used, misconception arises. The purport, sub- 
stance, tenor, or effect, as understood and recollected by one 
witness, will be different from it as understood by another, 
and neither convey the real meaning of the party. Where 
the intention is to remember the identical words used, as in the 


serenity which another criminal who had confessed displayed on his execution, 


he confessed his guilt. The records of the proceedings in the case filled forty- 
two folio volumes. Ib. 
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act of committing to memory, there are few instances, where 
the object is accomplished by one perusal or one hearing of 
the words to be remembered. It is a process of labor, where 
remembrance is the design in view; but in all cases of 
casual conversations, there is no such design. The pre- 
tended recollection is rather the result of a process of rea- 
soning or imagination than of distinct remembrance. 

Had the supposed conversations been uttered for the very 
purpose of being reported as testimony, and heard by the 
witness with the intention of so reporting, the chance of 
exact and verbal repetition may be understood, by hearing 
any given sentence read, or conversation heard, and then 
attempting after a lapse of time to repeat the same as a set 
and appointed task. Even with the aid of memoranda 
made at the time, as in the case of notes taken by the court 
or by counsel, in the trial of a cause, complete accuracy is 
rarely attainable, it being found, that the notes of each 
somewhat vary from those of the other, and probably both 
from the exact words used. Where then with every effort 
to be accurate—disagreement—error creeps in—what reli- 
ance can be reasonably placed on the half-smothered recol- 
lections of days or years, coming through the lips of some 
uninterested witness, who reports himself as having been at 
some time past the accidental auditor of certain casual and 
to him unimportant conversations. 

Much depends upon the state of mind of the narrating 
witness, whether you refer to the time of the supposed con- 
versation, or of the delivery of his testimony. In the case 
as yet considered, the state of mind was that of indifference. 
But the witness may have gone, to procure confessions, 
to garner up what he could, for judicial use. That fact 
unknown to the party, whose confessions are thus obtained, 
the information elicited is only on such points and to such 
extent, as the extrajudicial examiner thinks best adapted to 
accomplish his sinister purpose. The object in view is not 
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the whole truth but the reverse ; the object unsuspected by 
the party-witness, he answers only to the inquiries; and 
thus answering, much if not all, which might go to excul- 
pate, is withheld. The witness adverse to the party, he 
hears with no friendly ear. The explanations and qualifi- 
cations, if heard, are heard only with inattention, to be for- 
gotten. The questions are one-sided, captious; one-sided 
results are sought after; and the means to obtain them pur- 
sued, and the end accomplished. 

The extra-judicial confession may be voluntary and in- 
tentional, that is, there is the intention that it shall be a con- 
fession. If so, if made extra-judicially with the intention to 
confess, what objection is there to a repetition by the party 
in open court, subject to judicial interrogation? If willing 
to confess extra-judicially, if the supposed extra-judicial 
confession was in truth as it is reported, the party would 
be little likely to deny such confession. The judge would 
certainly rely with more security on the testimony thus 
heard, than on the reported conversations, related by whom- 
soever they may be. 

So too the casually written documents of the parties in 
civil or criminal cases may be offered as the confessions of the 
individuals whose writing they purport to be. The degree 
of credence, to which they may be entitled, depends on the 
time, circumstance, and occasion of there being so written. 
Written for other purposes, they are obviously wrested from 
their intentional and legitimate use. Were they written for 
the very purpose of giving an account of the subject-matter 
of discussion, they would be ordinarily incomplete. ‘The 
process of interrogation would be required, to develop more 
fully much that is dark and uncertain. Explanations, 
additions to, subtractions from, or modifications of, the 
literal words used, would be required. In the case of the 
witness testifying under oath, with the intention to relate 
the whole truth, it rarely happens that the examination in 
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chief is not essentially modified, restricted or limited, by the 
subsequent cross-examination. Here there is neither the 
original nor the cross-examination. When the papers, let- 
ters, whatsoever they may be, are written for other purposes, 
but are subsequently diverted from such original purpose, 
neither correctness, clearness, nor completeness, can be ex- 
pected. It is at best mere written hearsay. 

Even where intention to narrate every important fact may 
be supposed to exist, that importance will be relative to the 
mind of the individual so narrating, and the use which he 
expects will be made of those facts. His impression of the 
material or the immaterial may vary from that of another— 
it may be erroneous. If so, an imperfect development of 
facts inevitably follows. ‘The importance of a fact is rela- 
tive to the use to be made of that fact; the use unforeseen, 
the means of ascertaining such importance are withheld ; 
and the best intentions to relate what would be thus im- 
portant, would be of no avail. 

Extra-judicial testimony reported to the court through 
the lips of whomsoever it may be, and with accuracy how- 
soever great, is thus seen to be the mere fragment of testi- 
mony, a fragment larger or smaller as it may chance to be, 
but still a fragment. Received as it is, correction or expla- 
nation may be required. The confession may have been 
made under an error of fact on the part of the individual 
confessing ;' there may be misconception, misrecollection, 
misrelation on the part of the witness. Erroneous from any 
or all these causes combined, is the party, whose supposed 
but not real confessions have been heard, to be admitted to 
correct or explain ? 

By the rules of the common law, a confession or admis- 
sion, however erroneously made or incorrectly reported, is 

1 Confessions must be made voluntarily by a competent person, and if made 


through error, may be revoked before the suit is terminated. Institutes of 
Spain, 328. 
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irrevocable unalterable, unexplainable. Its supposed orig- 
inal import, as related by the narrating witness, can never 
be varied or contradicted by the conflicting testimony of 
the party. True of casual extra-judicial confession at 
common law, it is not true of advised judicial confession. 
The accused, who pleads guilty, advised by counsel and 
cautioned by the court, acts understandingly, with a full 
knowledge of the consequences of such a plea. Cautious, 
vigilant that life or character may be protected, blending 
mercy with vigilance, the judge watches over the rights of 
the prisoner. ‘The plea of guilty is a deliberate, conscious, 
advised act. The reported extra-judicial confessions are 
made to whomsoever may happen to be present, made 
when there is no one to advise or caution, made uncon- 
sciously, not intended to be confessions, erroneous, mis- 
taken, falsely reported, yet they are received. The judicial 
one-worded confession, the answer of guilty, may be changed 
for its reverse by permission of the court, the confession the 
least dangerous because deliberately made by him, may be 
recalled, the confession the import of which can neither be 
misunderstood nor misrecollected by the judge, may be re- 
voked. The confessional fragment must remain for ever 
imperfect.’ The common law, stern in the barbaric majesty 
of cumbrous forms and antiquated precedents, hears neither 
correction, nor receives explanation. ‘The huge car of judi- 
cial precedents is driven on, careless of results, crushing all 
who may be in its path. 

All other falsehoods may be detected and refuted. Here 


1 What is said at one time as explanatory of a previous conversation, is not 
admitted, because, says Mr. Justice Washington, ‘“ What a party has said at 
one time, which makes against him, cannot be explained by declarations made 
at another time, which possibly were made to get rid of the effect of former 
declarations.” 1 Peters’s Circuit Court Rep. 16; 5 Conn. 224. If the admis- 
sions first made were erroneous, why should not the party get rid of them ? 
How can that be done but by explanation? Why not permit the jury to 
determine on the original concession with the explanation ? 
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detection and refutation are denied by the law itself. Ex- 
cluding all attempts to explain the original or the supposed 
original tenor of the confession, though the innocent party 
is unjustly condemned, unless, which is impossible, in every 
casual conversation with all men, at all times, in every 
letter or written document which he may chance to write, 
nomatter when, where, or on what occasion, he state every ex- 
planatory or exculpatory fact, which may have either a direct 
or collateral bearing on the subject-matter of his discourse ; 
unless, in fine, gifted with omniscience, he should be able 
to foresee all possible contingent uses, which in all coming 
time should be made of his testimony ; and thus foreseeing 
should so adapt it that it shall be clear, complete, and correct, 
in relation to every possible use thus to be made of it. 
Thus much he must do, for there is no remark, which may 
not, as an article of confessional evidence, be used adversely 
to elucidate directly or indirectly some transaction, in which 
the party making it may have an interest. The selection 
of such statements or admissions for use is made by the 
individual, whose interests they will subserve, and at the 
risk of the individual confessing or supposed to confess. 

In all other instances of hearsay, the primary proof, 
which by the hypothesis once existed, is unattainable; and 
for that cause alone, is the secondary, inferior evidence re- 
ceived. Here the presence of the party or the means of 
enforcing his presence excludes that as the reason of ad- 
mission. Hearsay, is it the more excusable when it ceases 
to be necessary? Does it become the best evidence, when a 
party is the supposed primary, and the worst, when some 
extraneous individual is the original witness? Hearsay 
testimony, defective from its recognised deficiencies in the 
mode of extraction, and in the securities for trustworthiness, 
is its intrinsic probative force increased by the mere acci- 
dent of the supposed original percipient witness being a 
party to the cause? Of the same person, party or not, does 
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the same reported evidence rise or fall in the judicial scale, 
as his relation to the cause varies ? 

The argument is not for the exclusion of confessional 
testimony (for that evidence would always be proper, were 
the party a witness), as one mode of ascertaining truth and 
checking falsehood, but against its admission, if the party 
be not received. As the law now is, one can only litigate 
safely with sealed lips. The party nominally excluded 
but really admitted—excluded for all purposes of explana- 
tion, is received when most dangerous to his interest. The 
judge sees with another’s eyes—hears with another’s ears. 
His eyes have become dim, his ears deaf. ‘To meet the 
witness face to face, he dares not; enough for him is it, to 
hear somebody who has or who will say he has heard him. 

Hearsay, by the very law of its existence, is inferior to 
direct, secondary to primary, original to unoriginal evi- 
dence. If the party be excluded by any cause, either of 
supposed hardship to himself or of danger to the interests 
of justice, whatever be the reason assigned, it applies with 
increased force against receiving his confessions. These 
are the dangers of hearsay superadded to those of the testi- 
mony of the party. The exclusion of the party is the ex- 
clusion of his confession, or rather would be so were there 
aught of logical consistency in the law. 

But the law, not happening to be logical, if either were 
to be admitted, selects the testimony most dangerous to the 
ends of justice. Having selected, the inquiry arises, what, 
if any, danger would arise, and to whom, from admitting the 
explanations of the party. 

The danger of admission will be one affecting injuriously 
the great interests of the public, or of the party. 

The only fear on the part of the public is, that too much 
credit will be given to the explanation, and too little to the 
extra-judicial confession—a danger the very perception of 
which almost destroys the probability of its occurrence. 
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But who will thus err? The judge of fact, competent to 
decide when the testimony is surrounded with so many cir- 
cumstances prejudicial to truth, when every security recog- 
nised by the law as valuable is wanting, is he any the less 
competent, when those securities are applied by himself, to 
promote the trustworthiness of the testimony? 'The Athe- 
nians, fearing the effect of beauty on the judicial mind, re- 
quired that females should be veiled when delivering their 
testimony. ‘The sight of the party creating mental imbe- 
cility—might not the common-law judge, following some- 
what the analogous precedent of his Athenian brother, veil- 
ing his jury, admit the party ? 

Were the party received, would not the judge of fact, 
veiled or not, as should be deemed advisable, be more compe- 
tent to decide, upon comparing the reported hearsay with 
the actual answers of the party upon his own interrogato- 
ries? The time, the occasion, the manner, the look of the 
eye, the readiness of response, the motion of the body, the 
intonations of the voice, are each and all circumstances of 
such importance, in weighing the credibility of testimony, 
that without these attendant circumstances, the words may 
be truly reported and the substance be wanting. Would 
not the chances of correct decision be more numerous, when 
the whole evidence should be before the court, than when 
part only is offered for consideration ? 

Would the party be injured by being received? The 
confessions, not made as confessions, diverted from their 
original purpose, made under an error of fact, erroneously 
reported, the selection of such as are required for judicial 
use, made not merely without consultation, but expressly 
of such as may be adverse to his interests, liberty of expla- 
nation is allowed him. Without it error is inevitable. 
Does he claim the privilege, who is to deny him? Is he 
satisfied with the language reported—what stronger pre-- 
sumption of its truth? The guilty man attempts to ex- 

VOL. XX.—NO. XXXIX. 6 
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plain. He dares not, fearing his attempts, undergoing as 
they must the scrutiny of cross-examination, will develop 
facts more injurious to his cause than have already appeared. 
The liberty to explain being allowed—if attempted or not, 
a new piece of circumstantial evidence of no mean force is 
obtained. Now, legal silence covers the whole field of con- 
fessions, and whether true or false, admitted or contested, 
they alike receive credence. 

The common law, placing great reliance on the truth- 
compelling power of the religious sanction in other cases, 
voluntarily abandons it in this. Not merely abandons, but 
if the original confessions, of which the supposed import is 
related to the judge, had been obtained under the sanction 
of an oath,’ they are for that cause excluded. The sanction, 
powerful in one case, is it totally powerless in another? 
Its efficiency, is it varying according to the relation the party 
sustains to the cause ? 

Were the testimony of the party delivered judiciously, 
subject to the process of interrogation with the legal securi- 
ties of trustworthiness, he would be cautious; if misappre- 
hension existed, it would be corrected. The whole parts 
in all their bearings and relations would be before the 
court. Deficiencies would be supplied, doubts removed, 
explanations rendered. If the admissions or confessions 
were really as they are related, no reason exists why they 
should not be made on the stand, with all the securities which 
so preéminently distinguish testimony thus delivered, from 
loose and casual remarks, still more loosely reported. If 
the party state on oath as the narrating witness iias already 
related, his testimony is obtained in the best form ; if differ- 
ently, if the party denies the reported admissions, it is for 
him to explain in detail the real facts of the case and the 


1 After all, there is no rule on the subject. It is just as it happens,—some- 


times received, as in Rex rv. Haworth, 4 C. & P. 254; sometimes rejected, as 
in Rex v. Smith, 1 Starkie’s Rep. 242. 
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apparent discrepancy between his present and his supposed 
anterior statements, regarding the same subject matter. If 
satisfactorily explained, justice ensues, where before it was 
hopeless ; if unsatisfactorily, then this inability constitutes 
a circumstance of great importance in arriving at correct 
decision. 

Extra-judicial confessions in the English law, subject to 
so many infirmative circumstances as they are seen to be, 
and without the possibility of correction, are yet by the 
judge considered as sufficient proof upon which, in civil or 
criminal cases, to base a decision, which may be followed 
by the severest penalties of the law. ‘The civil law, on the 
other hand, never grounds a decision on extra-judicial, nor 
in some instances even on judicial confessions ; a fact which 
may well deserve the consideration of those interested in 
jurisprudential investigations." 

Parties to the cause, either plaintiffs or defendants, numer- 
ous.—Here, besides the dangers already considered, new and 
additional evils arise. The party, whose statements may 
be offered as evidence, though apparently, may not be 
really interested ; or, being interested, there may exist an 
adverse interest of greater magnitude, so, that the apparent 
loss, which chiefly gives the confidence in the confession, may 
be overbalanced by a greater gain elsewhere. It may hap- 


1 A confession duly made and satisfactorily proved, is sufficient alone to war- 
rant a conviction without any corroborating evidence aliunde. Wheeling’s 
case, 1 Leach, 311; Rex v. Eldridge, Russ. & Ry. 440, 481. 

The law of Scotland does not authorize a conviction upon the evidence of 
an extra-judicial declaration alone, however explicit and however well attested 
as the free act of the accused, &c. Glassford on Evidence, 344, 5. 

By the Bavarian law, confession is not sufficient to convict independent of 
other corroborative proof. 8 For. Quarterly Rev. 299. 

The confession of a party, in order to have the effect of full proof, must be 
free, express, and taken before a judge. Extra-judicial confessions may raise 
a presumption, but they never constitute full proof. Vand. Ins. Dutch Law, 
261. 
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pen in case of numerous contracting parties, that one igno- 
rant of important facts known to the others, or of the real 
state of the negotiations, may make statements, which, being 
incorrect, though delivered with the most perfect integrity, 
may still be as injurious as the most intentional perjury. 
Those errors, the other parties if received might correct, but 
excluded, they remain at the mercy of all those, with whom 
they may happen to be or to have been associated by the 
plaintiff in his writ. The dangers of receiving this kind of 
testimony and of excluding those by whom, if erroneous, it 
might be controlled, increase in proportion to the number of 
parties and the complexity of the cause. 

The common law presents a striking contrast to the rules 
of equity on this subject. In equity, when the defendant’s 
premeditated answers are given on oath and with the aid and 
advice of counsel, the answer of one co-defendant is not 
received against the other, because, ‘‘ there is no issue be- 
tween the parties and there has been no opportunity for 
cross-examination.”"* The confessions of a party are an- 
swers, differing only, that they are answers taken in the worst 
possible shape, and reported to the judge in the most danger- 
ous mode; answers elicited without any security, without 
any regard or reference had to the rights of the individual an- 
swering, or of his associates, without even knowledge on his 
part that an answer is being obtained, and without the 
slightest efforts for accuracy, correctness or completeness. 
The reason good in equity, why permit at common law, 
when there is no ‘issue between the parties and no cross- 
examination,” the unguarded, incomplete and casually 
uttered remarks of one plaintiff or defendant to be used to 
the prejudice of his associates? Why, in criminal cases, 
whenever life is at stake, allow a defendant, to be a witness 
against his associates, without oath or cross-examination, 


'Gresley’s Equity Ev. 24. 
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and against their consent? Where the party, whose sup- 
posed confessions are given, suffers alone, the principle that 
consensus tollit errorem, may, if he mean to confess, be con- 
sidered as a justification such as it is, of the admission of 
the testimony. Here, others against their will and without 
the power of explanation or of cross-examination, may be 
bound by confessions either false or erroneous in themselves, 
or falsely and erroneously reported. 

Exceptions —The confession is heard—the explanation 
refused. Heard—but when and under what restrictions and 
limitations—and, if any, for what cause are they imposed ? 
and how do they comport with the integrity of the general 
rule on the subject ? 

‘“‘Confessions made under some circumstances are not 
admissible. When they are entirely voluntary, they are 
to be received; but when they are drawn out by any’ 
expectation of favor or by menaces they are to be rejected. 
The reason on which confessions so drawn out are ex- 
cluded, is not because of any breach of faith in admitting 
them, nor because they are extorted illegally (though there 
may be cases in which this would exclude them, as when a 
magistrate puts the accused upon his oath), but the reason is, 
that in the agitation of mind in which the party is supposed 
to be, he is liable to be influenced by the hope of advantage 
or the fear of injury, éo state things which are not true. In 
this connexion it may not be improper to state, that this influ- 
ence, which is to exclude the party’s confession, must be 
external influence and not the mere operations of his own 


1 By Morton J.,in Comm. v. Knapp, 9 Pick, 497. “ The slightest influence is 
sufficient to exclude them.”’ By Wilde J. In China, the accused is directed 
to be tortured to extort a confession, if the case appear suspicious. The merit 
of a voluntary confession seems prodigiously overrated; for any one, who 
comes to a magistrate and freely confesses a crime before he has been charged 
with it, is entitled to a free pardon, provided it be a first offence. 16 Ed. Rev.. 
489. How could it be possible to have a confession without influence—the 
torture or the promise of impunity ? 
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mind. It may be that his own reasonings may induce him 
to think that he will derive advantage from a confession, and 
he may be thus led to state things which are untrue, but there 
can be no evidence of that fact.” 

‘“* A free and voluntary confession is deserving the highest 
credit, . . . but a confession forced from the mind by the 
flattery of hope or the torture of fear comes in so question- 
able a shape that no credit ought to be given it: therefore it 
is rejected.”’’ Without hope or fear, gain or loss, when was 
ever a confession obtained. 'The confession voluntary—it is 
an act of the will. To confess or to withhold confession ? 
The mind in a state of suspense will, as in every other case, 
be governed by the balance of opposing motives. The 
confession without or against motive—without hope or fear 
—the expectation of gain or loss !—credat Judaus Appella, 
non ego. ‘The common law judge, exceeding, in the prom- 
inent characteristics of his nation, the all-credulous Jew— 
with full faith expects action not according to, but against 
motive, and is on the alert to prevent evil from the miracles 
of hisown imagining. He takes no thought, lest the descend- 
ing waters, rushing over the banks, should devastate the 
surrounding plains. His fears are, that, by some new law of 
nature, ascending the hills, they should sweep away all the 
labors of man. 

The motive internal, the confession is received, external, 
rejected. So the motive be not verbally suggested to the 
mind of the prisoner, no harm will arise. But the hope or 
fear may exist and not be perceived in its actual workings. 
It does exist, whenever there is confession. No confession 
exposing the individual to dishonor or danger was ever made 
without some adequate inducement, some hope or fear, 
some gain or loss, some pleasure or pain, which it was 
anticipated would ensue therefrom; a hope or fear arising 


12 Russell on Crimes, 645. 
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either from the suggestions of the individual’s own mind or 
from those of another, but equally existing and acting, wher- 
ever may have been their origin. Whether this inducement 
arise ab extra vel ab intra, its effect is none the greater or less 
for that cause. The only difference is in the ease with which 
its existence can be established. The hope or fear ab extra— 
the individual whose lips uttered the inducement was external 
to the party confessing, but the mind of the party confessing 
was responsive to these suggestions, else confession would not 
have ensued. It arises ab intra. The prisoner has arrived, 
from his own course of reasoning, to the same result, which in 
the former case was presented to his mind by some one else. 
Will then his convictions be the less forcible because they 
are his own and not another's? In each case the motives 
and their action are identical, the person upon whom they 
act, and the result the same; yet, evident as all this is, the 
common law acts upon this ideal distinction between external 
and internal confessions, excluding the one and receiving 
the other, as though all were not equally internal, and none 
the less so, because suggested by some one external to the 
party confessing. 'The mind is the seat of action. And all 
motives then act and are internal; howsoever or by whom- 
soever presented. 

Confessions, obtained “ by the flattery of hope or the tor- 
ture of fear,” are excluded, not from any regard to public 
faith or the illegal mode in which they may be obtained, 
but solely from a fear lest they may not be true. If not 
true, the individual confessing guilt is innocent. The dan- 
ger guarded against is, that of innocence falsely confessing 
guilt. Guilt without motive,—as probable as gravitation 
reversed,—voluntarily confessing can only be heard. Inno- 
cence, it is feared, against every motive of a self-regarding 
nature, will confess unreal crimes. Guilt comes in for no 
favor, for confessions obtained even by fraud or artifice, are 
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received.! It is assumed, to lay the foundation of the rule, 
that in the majority of cases, or at any rate in so great a 
proportion of them, that preponderant evil will result from 
admission rather than rejection, that whenever external in- 
ducement is offered, as in the greater proportion of instances, 
the party to whom it is offered, is innocent, and being 
innocent, will still, carried away by the inducement offered, 
confess unreal crimes—the evil for the prevention of which 
this rule of law is established. 

But what is the probability of the occurrence of this evil? 
In all cases, where a confession is made upon an intimation 
that it would be better to confess, the guilt of the individual 
addressed is implied, on the part of the person offering the 
inducement. The basis of the suggestion, the hypothesis 
upon which the advice is predicated, is guilt. No advice is 
offered, no inducement held forth, to induce innocence to con- 
fess unreal crimes. Each party, the individual to whom the 
inducement is offered, and the individual offering, acts toward 
the other on the supposition of the existence of guilt. Would 
then such advice, assuming guilt and advising escape through 
the means of true confession, induce innocence to jeopardize 
itself by a false one? or, if not to jeopardize—to aid itself 
by a false one? Is the admission of guilt the natural course 
by which innocence would seek to escape? The individual, 
to whom the inducement is held forth, knows that it is ad- 
dressed to him as guilty, being innocent, would he be likely 
for any the slightest inducement, to permit that implication 
to remain undenied ? 

Absurd as such a reason for exclusion is, its absurdity is 
more fully manifested upon examining some of the instances 
in which, in pursuance of this exception, confessorial testi- 
mony has been excluded. 





1 The court in Rex v. Danington, 2 C. & P. 418, received as evidence 
against the prisoner, a letter purloined by the turnkey. 
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In Rex v. Shepherd,’ the constable who apprehended the 
prisoner for larceny, asked him what he had done with the 
property, and saying: ‘‘ You had better not add a lie to the 
crime of theft.’ A confession thereupon made to the con- 
stable was held inadmissible. Why? The advice is to 
do what? not to lie. Fearing lest the innocent, moved by 
such strong inducements, should falsely confess, what was 
said is excluded. To the unlearned in the law, the advice 
would seem proper ; by learned eyes it is looked upon as dan- 
gerous in the extreme, ensnaring innocence within the meshes 
of guilt. Had the advice been to add an additional offence 
to that committed, would the confession have been received 
or not? ‘TI should be obliged to you, if you will tell us 
what you know about it: if you will not, of course we can 
do nothing.”’* The threat therein contained seems not very 
apparent; the hopes or fears excited in the mind of the pris- 
oner, imperceptible save to legal vision; whatever of induce- 
ment there may be, is not to confess, because if he will not, 
the prisoner is told, that nothing can be done. Unless he 
will admit crime, he is distinctly informed he is safe. Would 
such language induce guilt, certain of impunity if silent, to 
turn self-accuser? Would it induce innocence doubly safe, 
safe from its own purity, safe from the admitted want of 
inculpatory evidence, falsely to acknowledge the commission 
of crime? 

‘He only wanted his money, and if the prisoner gave 
him that, he might go to the devil if he chose,’’—thus cour- 
teously entreated, the prisoner took 11s. 6d. out of his pocket, 
saying “ it was all he had left of it,”’—but the confession 
was excluded.’ The intimation here is guilt. There was 
guilt, else the money could not have been refunded ; yet the 


'7C. & P. 579. 


* Rex v. Partridge, 7 C. & P.557. The confession thereupon made was 
excluded. 


$ Rex v. Jones, R. & R. C. C. 152. 
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common law adjudges its exclusion. For fear of untrue 
confessions, true ones are rejected. 

“‘Give me a glass of gin and I will tell you all about it.””' 
The glass of gin given, the confession is inadmissible. For 
such motives, the common law assumes, innocence will 
put on the soiled robes of guilt. Such the inducements 
which judicial wisdom considers as adequate to produce 
false confessions. From what source does it draw such 
conclusions? From the recesses of the human heart ? 

Such are some few instances taken as mere illustrations 
of the practical workings of the exception already consid- 
ered. In each case, was there not guilt? Would not one 
imagine that the criminal had “friends at court?” That here, 
as every where else, over the whole field of judicial legisla- 
tion, the judge was the sworn accomplice—leagued by the 
strongest ties to aid—always on the watch, seeking for rea- 
sons or the pretence of reasons for the exclusion of what, if 
admitted, would disserve the guilty. Judge-made law, if 
not made, is as if made, by and for him. 

But ‘‘the inducement must be of personal nature. It 
may be supposed that a desire to benefit a child or other 
near relation, may hold out as strong an inducement to 
falsify, as when the advantage contemplated is entirely per- 
sonal.”* ‘True it might be so supposed; it would be by 
any one buta common lawyer. But these judicial weighers 


1 Rex v. Sexton, 2 Russ. C. & M. Rep. 645. 

« The prisoner ought not to be dissuaded from making a perfectly voluntary 
confession, because that is shutting out one of the sources of justice.” By 
Gurney, J., in Rex v. Greene, 5 C. & P. 312. 

“ Now I think as the witness did not caution the prisoner not to confess, it 
would be unsafe to receive such confessions.’’ By Patterson J., in Rex v. 
Swalkins, 4 C. & P. 548. 

Such is the advice of the judge, as to the duty of all, and magistrates as 
well as others, in case of confessions. When thus clearly set forth who could 
expect error? 

2 By Morton J., in Comm. v. Knapp, 9 Pick. 497. 
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and guagers, knowing of no feeling but that of self, ab- 
stracted from all connecting links with the rest of humanity, 
by their scales give the preponderance to a farthing in money 
or in gin, when compared with the honor, reputation or 
even life of a father, brother, or child,—and this estimate 
they call ‘the perfection of human reason.” 

But the supposed inducements may not have been offered, 
or notwithstanding they were, the confessions may be true. 

The danger feared is of false confessions. 'The danger 
evident, so be it; the man of the law should watch. But 
to what purpose? ‘To ascertain whether in fact the sup- 
posed inducements were offered ; if offered, whether they 
were to any, and if to any, to what extent effective; and to 
see that he be not thereby deceived if they be false. But 
because improper inducements may be offered, or false con- 
fessions made, are all to be excluded? If the confession be 
true, does any inducement, whatever it may be, destroy its 
verity? Iftrue, its exclusion is of just so much truth. It 
would be received, were it not for the supposed sinister 
action of the motive. Because hope or fear exist, who will 
say its action is of necessity in that direction? Its sin- 
ister action must be assumed, else the reason fails. But 
whatever the direction of the motive, it may be overbal- 
anced by other motives, acting in an opposing direction ; if 
so, the testimony should be received. What the direction 
of the motives—what their strength—what the opposing 
forces in any given case, would seem the proper subjects of 
inquiry. Such are not the inquiries of the common law 
judge. He can see but one motive, acting in one uniform 
direction on all men and at all times. Wherever he sees a 
motive, which he conceives may act ina sinister direction, 
he infers that it can act in no other. The many-sidedness 
of man, the infinite complexity of his internal nature, the 
innumerable, varying, opposing motives which may operate 
upon that nature, never occur to a mind which has estab- 
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lished as an axiom, the universally perjurious power of a 
farthing, whether in possession, reversion, or remainder. 
Whether the confession of guilt be caused by hope 
or fear, and whether, if so caused, it be true or false, are 
or rather should be questions of fact,’ to be determined in 
the same mode as all other similar questions. The visionary 
and theoretic judge, ignorant of the parties, and of the mo- 
tives inducing the attendant circumstances, decides before 
hearing, that all confessions thus obtained will be false. How 
can his judgment compare with the practical man, who per- 
ceives not merely the insulated fact, but the cirewmstantia— 
the surrounding and concentering facts. Why not permit the 
jury to decide on this as on any other evidence, and to de- 
termine from the whole submitted, whether the confessions 
are false or not? Because centuries ago it was judicially 
foreseen, with more than prophetic vision, that through 
coming time, confessions extorted by hope or fear, or the 
slightest inducement of any kind, would be false, and being 
false, their future exclusion was foreordained. 
Notwithstanding the rules of law on the subject, the tes- 
timony thtus excluded, in some very important respects, is 
more entitled to confidence than the supposed voluntary 
but unintentional confession, of the prisoner, which the law 
considers the “‘ highest evidence,” because it is a confession 


1 State v. Jenkins,2 Tyler’s Vt. Rep.377. “ The confession of a person on 
trial for a crime, must be submitted to and weighed by a jury ; if exhausted 
by personal suffering, it ought not to weigh in the least,—if produced by fear 
or flattery, the jury must determine whether it is true or not ; but if unsup- 
ported by corroborating circumstances it cannot operate to convict.” 

“ Indeed [ have sometimes doubted whether confessions with their accom- 
panying circumstances, ought not always to be received in evidence; but the 
law is settled otherwise.” By Morton J., in Comm. v. Knapp. 

The expediency of the law as it is, does not seem to commend itself to the 
clear head and sound and discriminating mind of Mr. Justice Morton. Indeed, 
nothing but the inviolability of precedeats sustains much of what is laid down 


as law. 
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made and returned as such,—and very little likely to be made 
unless true; while much of what is received is mere 
casual, thoughtless remark, and entitled to little weight. 
Confessions, ‘“‘ influenced by the flattery of hope or the 
torture of fear,” it is seen, have been excluded in criminal 
cases, because instead of ‘“ accelerating and clearing,” they 
‘impede and foul the current of justice.” " Butthe same con- 
fessions of the same individual, excluded in a criminal trial,’ 
transferred to the civil side for judicial use, are unhesita- 
tingly received. ‘To preserve an apparent self-consistency, 
the judge has found it necessary to change either his wig or 
his title, when he reversed the rules of law on the same 
subject ; but in this instance the formality is dispensed with. 
Excluded in a criminal case, because the confession was 
caused by hope or fear, and consequently untrue, the same 
reason should apply with equal cogency in a civil cause, 
unless it be that truth is less desirable in that class of 
actions, or that the same statement varies from truth and 
falsehood, and back, according to the use to which it is ap- 
propriated. But it would seem, that with the most utter in- 
consistency, the same reason, to the same testimony of the 
same individual, in relation to the same facts, ceases to be 
applicable, in case the process is changed from the state as 
plaintiff to that of the individual injured. 

Disastrous as is the action of hope or fear on innocence, 
excluded as are confessions obtained through their action, 
lest the current of justice should thereby be “ impeded and 
fouled,’ it would seem that their sinister effect ceases 
when applied to guilt. ‘The accomplice, testifying under a 
hope of pardon, dependent upon his testimony, is received. 


1 6 Pet. Abr. 83, Confessions. 

? Parol evidence of a confession, made under a promise of pardon, is admis- 
sible in a civil action: the public officer cannot, by such engagements, affect 
the rights of individuals. Patten v, Freeman, 1 Cox N. J. Rep. 113. 

If untrue, the rights of individuals require the exclusion of such testimony. 
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In his case, the desire of self-preservation may induce false- 
hood to the injury of innocence. That it should, is as, if not 
more, probable, than that innocence should attempt escape 
through the devious path of false confession. If those 
motives will induce innocence to state untruth, will they 
not be likely to have more power over guilt? and will not 
guilt sooner testify falsely to the injury of innocence, than 
innocence turn its own destroyer ? 

We have thus analyzed and compared some of the incon- 
sistencies of the law on this subject. Were it more fully ex- 
amined, those inconsistencies might be still more clearly 
developed. But the object in view will be fully answered, if 
the attention of others should be called to the subject. 

J. A. 





ART. VIIL—THEORY OF PROOF IN CRIMINAL PROCEDURE. 


Die Lehre vom Beweise im deutschen Strafprozesse nach der 
Fortbildung durch Gerichtsgebrauch und deutsche Gesetz- 
biicher, in Vergleichung mit den Ansichten des englischen 
und franzésischen Strafverfahrens, [Theory of Proof in 
the German Criminal Procedure, &c. in comparison with 
that of the English and French Systems,] von Dr. C. 
J. A. Mirrermarer, Gehemienrathe und Professor in 
Heidelberg. Darmstadt: 1834. 


[Translated from an article by Mr. Rauter, in the Revue Etrangeére et Fran- 
coise, for January, 1837}. 


In this new work, the intention of the author, already 
known as one of the first jurisconsults of his country, has 
been to present, in a systematic order, the principles and 
rules, which, in Germany, guide or are intended to guide 
the criminal judge, in the appreciation of the accusations 
brought before him. In addition to this end, Mr. Mitter- 
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maier appears also to have had in view another, which, in 
its nature, is political rather than juridical, namely, to ascer- 
tain how far criminal procedure admits of a legal theory of 
proof, or, in other words, to what point the criminal judge 
may be bound by the law to declare himself convinced by 
such or such a means of proof, independent of his own per- 
sonal conviction. The slightest investigation of this matter 
immediately gives rise to the further question, whether the 
jury is compatible with a legislation concerning proof, which 
admits absolutely or even only relatively of the system of 
legal proof? It is also under this last point of view, that 
the opponents of the introduction of the jury in Germany 
have regarded this point of legislation, and, knowing the 
cautious character of their nation, which, in judicial as in 
other matters, incurs as little risk as possible, they have at- 
tacked the jury less in principle, than under the relation 
of the possibility of making it perform its functions in a 
manner conformed to justice. ‘The cause of this incapacity, 
in their opinion, lies particularly in the difficulty or impos- 
sibility of establishing rules concerning the proofs, upon 
which the jury are to found their verdict of guilty. Can 
this decision be in all points the result of the mere convic- 
tion, which the proceedings produce in the mind of the jury ? 
It must be admitted, that, relatively to certain elements of 
fact in crime, this conviction is absolutely impossible. 
There are certain elements of crime, which, as the products, 
if we may so say, of our artificial social state, are them- 
selves artificial, and cannot be established but in an artifi- 
cial manner. Has a forgery been committed of a commer- 
cial instrument? Has the accused committed a theft as a 
public functionary ? Was the second marriage of one charged 
with bigamy a real marriage? Is one accused of parricide 
the son of his victim? In all these questions, artificial ele- 
ments are intermingled, tothe establishment of which, the con- 
viction of the jury can do nothing. ‘Thus, those even, who, 
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in Germany, have been the most in favor of the introduction 
of the jury, or of its preservation in the Rhine provinces, 
have been obliged to admit the difficulty ; some have sought 
to obviate it, whilst others have abandoned the jury, relying 
for guaranties upon a different organization of the system of 
legal proof, hitherto in vigor. The latter, desirous at the 
same time to answer the reproach of impunity and weak- 
ness, urged against juries, and to that of absurdity, alleged 
against the system of legal proof, according to which the 
judges are bound, even in reference to simple points of fact, 
to require a particular number of witnesses, or the existence 
of certain kinds of evidence, and cannot, on pain of nullity, 
follow their own conviction, when the witnesses and the 
evidence are opposed to it, have abandoned the jury, and 
have conferred upon the judges the right of deciding in 
the same manner as juries, relatively to questions having 
for their object the natural elements of crime, and, as a 
preliminary, the question which relates to the morality of 
the act. 

The difficulties, which beset the theory of criminal proof, 
have induced Mr. Mittermaier to make this theory the sub- 
ject of a special work, in which he might more thoroughly 
investigate the principles, which he had already indicated in 
his course of criminal procedure compared. ‘I have endeav- 
ored,” he remarks, “‘to present the theory of legal proof in 
its principles, to deduce therefrom all the consequences, to 
collect at the same time the dispositions of the new German 
laws, and, in particular, to examine the attempts of combi- 
nation or conciliation which they have made; at the same 
time, I have attempted to develop the differences presented 
by the English and French procedure.” 

The work is divided into nine chapters, which treat: 1. 
Of proof in criminal matters in general, and of its relations 
with the judgment by judges-jurisconsults, and that by 
juries ; 2. Of proof by ocular inspection of the judge ; 3. Of 
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proof by experts; 4. Of the confession of the accused; 5. 
Of proof by witnesses; 6. Of proof by documents; 7. Of 
proof by the coincidence of accessory circumstances or by 
marks; 8. Of the mutual support of different means of proof, 
or of complex proof; and 9. Of incomplete proof. 

In the first chapter, the author, after having pointed out 
the importance of proof in the matter of criminal procedure, 
gives a historical sketch of the different ways, in which 
proof has been regarded and legislatively treated among 
ancient and modern nations, indicating at the same time the 
predominant spirit of each system, and according to which 
the proof is intended to lead either to real truth, or only 
to that which is factitious, that is to say, which is founded 
upon legal presumptions, to which the judge is obliged to 
submit himself, and in the presence of which, his most 
thorough personal conviction is obliged to yield. Thus, he 
shows that the judgment of God, that is to say, the proof 
by water or fire used in the middle ages, belonged to the 
legal or formal rather than to actual proof. Another very 
interesting remark is, that the inquisitorial procedure, or 
that which is commenced officially by the judge, favors the 
tendency towards material proof, in this, that the judge, be- 
ing obliged in the first place to investigate the body of the 
crime and the proofs, without necessarily having in view a 
particular person as the offender, is led naturally to actual 
proof; the ordinary procedure, among the German nations, 
as among the Romans, being accusatorial, that is to say, 
which originates in the accusation brought before the judge 
by the party injured, the proof was originally rather of the for- 
mal kind. The ecclesiastical procedure, which was naturally 
inquisitorial, had an opposite tendency ; but as it threatened 
to become merely arbitrary, the popes soon gave the inquis- 
itors instructions, in which were contained the elements of 
legal proof. From these instructions and from the ecclesias- 
tical proof thereby regulated, the secular criminal procedure 


-_ 
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soon borrowed its rules; as would naturally be the case, 
when the extension given to the investigation of the crime 
of heresy was continually drawing a great number of the 
people before the tribunals of the church. According to 
another tendency of the age, that of applying the Roman 
law to the exigencies of society, certain Roman laws, which 
would admit of an interpretation favorable to the formal 
proof, were invoked for its support. In this manner, that 
theory of legal proof was formed, in the fourteenth century, 
which prevailed also in France until the epoch of the con- 
stituent assembly. ‘The emperor Joseph the second, and the 
grand duke Leopold of Tuscany, first undertook the reform 
of this state of things, to which their attention had been 
called by the writings of Beccaria and Filangieri. Mr. 
Mittermaier gives a view of the opinions advanced in the 
nineteenth century by the German publicists, and the 
changes introduced into the German common law, by the 
various codes published in divers German states during the 
same period. 

The author treats afterwards of proof in general; and, 
speaking of the different attempts made to establish a system 
of legal proof, he reviews the English law, the French law, 
and the different new laws of Germany; he finds on sum- 
ming them up, that they may all be reduced either to pro- 
viding, that certain means of proof (such as the testimony 
of children) shall not be admitted ; or to giving complete in- 
structions concerning the appreciation of proofs by the judge, 
to which the latter is not absolutely bound, it is true, but 
which are given to him as the rule of his official con- 
duct; (the author says that the English common law and 
Mr. Livingston’s code of evidence contain instructions of 
this kind); or the law also gives the judge instructions, 
which are obligatory on pain of nullity of the judgment; 
(this is the case in the new codes of Bavaria, Prussia and 
Austria, and in those of a majority of the other German 
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states) ;—or, finally, the law gives certain rules in relation 
to the proof, which it requires the judge to observe, but pro- 
claiming at the same time, that it does not bind him to de- 
clare the existence of guilt, merely because the intention of 
these rules is complied with, and requiring that he should 
also have a moral conviction of the crime of the accused. 
The latter, according to the author, is the system of the new 
Dutch criminal procedure. 

In the following paragraph, the author undertakes to 
justify the system of legal proof in Germany from the re- 
proach of absurdity, by showing, on the one hand, that the 
jurisprudence does not at all admit that the judge is bound, 
under pain of nullity, to declare himself convinced merely 
because two unexceptionable witnesses have uniformly de- 
posed to the fact of guilt, and, on the other hand, that there 
is nothing unwise in limiting the official discretion of judges, 
under a judiciary organization, which does not and cannot 
admit of the numerous peremptory challenges which may 
be made against juries. He adds, that the rules estab- 
lished by the law in the matter of legal proof are not the 
results of legislative caprice, but that they are the sum of a 
long experience, which legislation has sanctioned in behalf 
of the defence rather than of the prosecution; that if the 
law should abandon the fate of the accusation to the moral 
conviction alone of the judges, there would be danger that 
the different proofs adduced might produce a different effect 
upon the judges taken individually, since the impressions of 
the mind vary according to the individuals; that if it can- 
not be denied, that the faculty of discerning truth is sus- 
ceptible of being improved, like all the other faculties, it must 
also be admitted, that the knowledge of what has been dis- 
covered and practised in this matter, by the most cultivated 
understandings, may advance the improvement of this 
faculty in the judge, and even enable him to discover the 
truth more readily in a given case; that in the system of 
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proof by individual conviction, there is a probability of the 
occurrence of decisions which are contradictory in point of 
principle, according to the character of the judge who may 
be called to the decision of analogous criminal affairs, but 
which there is no fear of on the part of judges who decide 
according to the positive law; and this is an important cir- 
cumstance, if we reflect that the confidence which the tri- 
bunals ought to enjoy depends in a great degree upon it; 
and, finally, that it is not for the legislator who establishes 
rules concerning proof, to create or sanction private rights 
properly so called, but only to deduce from the eternal laws 
of truth, rules proper for its discovery in each particular 
case. 

The author also examines in a separate section, in what 
relation this system of legal proof stands with the institu- 
tion of the jury. This part of his work is the more interest- 
ing, from the fact, that he had already more than once pro- 
nounced an opinion against this institution. At the present 
time, he views it more favorably, and, after having ex- 
amined with great sagacity, the political reasons for and 
against the jury, he finishes by concluding, that, among 
a people who have attained to a certain degree of civil and 
political development, and among whom civic courage is 
predominant, the institution of the jury is preferable to that 
of arbitrary judges of power. Returning again to what 
more especially constitutes the subject of his work, he un- 
dertakes to show, that this institution is not opposed to the 
establishment by law of instructions relative to the proof, 
less as a rule to be observed on pain of nullity, than asa 
guide which the juries should be invited by the legislator to 
follow with firmness and good faith. In support of his 
opinion, he observes that the French code itself, whilst it 
prescribes to juries not to make up their verdict but accord- 
ing to their own conviction, nevertheless speaks at the same 
time (art. 342) of the impression which the proofs brought 
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against the accused and the means of his defence have 
made upon the reason of the jury, and indicates this im- 
pression as the foundation of their conviction, and that be- 
sides this it establishes positively, as to the means of proof, 
certain limits which the jury is not at liberty to disregard 
on pain of nullity; (such is the prohibition to receive the 
depositions of the father and mother or of the children of 
the accused). He adds, that, among the English, the in- 
tention formed by the law is realized, since their common 
law contains a popular instruction in regard to proof, the 
rules of which, in his opinion, are analogous to those estab- 
lished by the German legislation. 

The limits of this journal prevent us from following the 
author in the further development of his subject; what we 
have already said will suflice, we hope, to call the attention 
of jurisconsults and statesmen to his work. L. 8. C. 


ART. VIII—THE CUSTOMS OF THE GERMANS AS DESCRIBED 
BY TACITUS—A SOURCE OF THE COMMON LAW. 


Tue English law, like the English language, is mixed and 
compounded of many elements. ‘To understand it in a 
thorough and scholar-like manner, we must trace the 
sources from which it springs. ‘These sources are many, 
and drawn too from a sufficient distance. Although we are 
indebted to the civil law for many principles of our own, 
(especially in equity and commercial jurisprudence), yet it 
is from our sturdy and roving ancestors of the north, that 
we have derived the broad and bold outlines of that happy 
system under which we live, and whose very aim and end 
is liberty. Strange as it may seem, it is nevertheless true, 
that those hordes of Goths and Vandals that swarmed 
from the northern hive, and whose name has become a re- 
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proach and a by-word for all that is barbarous, are the very 
people that spread law, language and liberty over our 
western world. If, therefore, it is to be regretted that they 
overturned an empire which would soon have fallen of 
itself, and destroyed monuments of art which time in its 
course must necessarily have swept away, is it not to be 
rejoiced, that they brought with them customs as free as 
they themselves were wild, and planted institutions which 
have grown in wisdom, as they have ripened with time ? 

Fortunate, indeed, is it for the lawyer no less than the 
scholar, for the patriot no less than the antiquary, that those 
customs (the very fountain of liberty) have been sketched 
by the graceful pen of Cesar, and painted by the masterly 
hand of Tacitus. Cesar, indeed, fought and traveled 
through Gaul and Britain, and therefore records what he has 
himself either seen or heard among the natives. But Taci- 
tus wrote at home. ‘The precision and accuracy, with 
which he has penciled the manners of the Germans, may 
well excite wonder, for Germany was at that time a distant, 
unknown, and barbarous province, and he himself had 
never wandered among its wild forests and still wilder war- 
riors. His little treatise, as indeed every thing he wrote, is 
terse in style, graphic in description, and masterly in all 
its parts. It is equally curious and useful; curious as the 
account of a people almost in a state of nature, and useful 
for the noonday-light which it sheds upon the early anti- 
quities of the law. 

Of all the features of the common law, the boldest and 
broadest are its love of liberty, its devotion to good morals, 
and its abhorrence of fraud. Wedo not mean to say that these 
grand and holy principles have not entered in a greater or 
less degree into other systems of jurisprudence, both ancient 
and modern, but that they belong in a peculiar and eminent 
manner to our own. In this system, fraud vitiates every 
thing which it touches, and no obligation is enforced which 
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is founded on a breach of sound public morals. It declares 
that the consent of the governed is the only true source of 
alllaw. It proclaims liberty, rightly understood, to all that 
come within its pale, and brooks not the doctrine, that the 
pleasure of the prince is any rule of conduct to the subject. 
Here it stands in bright contrast with the law of imperial 
Rome, and clearly shows its origin and descent. Of all the 
uncivilised nations of whom we have any record, the 
Germans were the freest, most moral, and most trustwor- 
thy. For upwards of two hundred years, they struggled 
for their country and their rights, and kept the Romans at 
bay. Their wars ended oftener in victory than defeat. 
The resistance of Spain, of Gaul, or of Parthia, was not 
half so stout nor their conquest half so bloody as that of 
German liberty. In their forests and fastnesses, they routed 
or took captive five consular armies, and the defeat of 
Varus and his three legions, no reader of Tacitus can 
ever forget. No Roman general from Julius Cesar to Ger- 
manicus ever attacked them with impunity. ‘The threats 
and pompous preparations of Caligula were as harmless as 
they were empty. And after being attacked in their own 
provinces by a people whom they set out to subdue, the 
Romans found in their victory over the Germans and over 
German liberty, the show of a triumph, rather than the 
solid gain of a conquest. 

While the Germans equaled other uncivilised nations in 
valor and liberty, they excelled them all in purity of morals 
and inviolate preservation of faith. In such sacred regard 
did they hold their word, that after they had lost their pro- 
perty at play, they would wager their persons and their 
liberty. If the die was cast against them, they suffered 
themselves to be bound, bought and sold as slaves, and 
what to others would seem obstinacy, they dignified with 
the name of faith. Nothing could surpass the refined and 
elegant esteem in which they held the fairer sex. They 
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saw in woman something divine and prophetic. They 
always hearkened to her counsels, and sometimes worshiped 
her as a deity. None but noblemen had more than a single 
wife. Adultery was rare and punished in the severest and 
most public manner. In some cantons none but virgins 
could marry, and as a second wedlock was forbidden, the 
wife looked upon her husband as upon herself, without the 
desire, certainly without the expectation, of another mar- 
riage. And thus by good morals were sown the seeds of 
good laws. 

From this institution of marriage among the Germans, 
so pure and excellent for a barbarous people, is plainly de- 
rived that union of husband and wife at the common law, 
upon which depend almost all the legal rights, duties and 
disabilities, which either of them acquire by marriage. In 
the civil law, husband and wife were separate persons; at 
the common law, they are one and the same. The diffi- 
culty of procuring a divorce, the tenderness of the parental 
power, the severe punishment of adultery and other crimes 
against the married state (in which points the English law 
differs from the Roman), may readily be traced to the same 
source. Again, different as these two systems are in their 
regulations relating to landed property, in none are they 
more so than in those relating to dower. In the civil law, 
dower signified the marriage portion which the wife brought 
the husband; in the common law, the estate to which the 
wife is entitled on the death of the husband, out of such 
lands and tenements as he was seised of at any time during 
the coverture, and of which any of her children might by 
possibility have been heirs. Some have ascribed the intro- 
duction of dower as it stands with us to the Normans, as a 
branch of their local tenures, although no feudal reason can 
be given for it. And Blackstone thinks that it is a Danish 
custom, being introduced into Denmark by Swein, the father 
of Canute the great, out of gratitude to the Danish ladies, 
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who ransomed him with their jewels when taken prisoner 
by the Vandals. We think, however, that its source can be 
traced still higher up in point of time. For with the Ger- 
mans, the husband brought dower to the wife, not the wife 
to the husband. At first it consisted of oxen, horses, 
helmets and other articles of personal property, in chief 
esteem and use among them. The manner of endowing was 
very similar to those two species still known in the Eng- 
lish law, ad ostium ecclesia and ex assensu patris. Among 
wild and roving tribes, personal property is always the sub- 
ject of ownership before real, but as the country peoples, 
the lands are parceled out and occupied, and thus very 
naturally dower, which at first was confined to the one, 
was afterwards extended to the other. 

No point in the antiquities of the law has been so learn- 
edly searched or warmly disputed, as the original constitu- 
tion of parliament. As usual, parties have arrayed them- 
selves against each other on the subject, and each man 
inclines to this side or that, just as he happens to be a whig 
oratory. It is, however, sufficiently agreed on all hands, 
that the English parliament sprung from the Saxon witten- 
agemote. But whence was the wittenagemote itself derived ? 
Evidently from the German assemblies. 'The English par- 
liament consists of king, lords spiritual and temporal, and 
commons. ‘The German assembly is made up of prince, 
priests, leaders, and people. ‘The one is convened at ap- 
pointed times; the other always meets at the full of the moon. 
In both, a speech is first made by the king, and in neither 
does he command obedience, but rather solicits concurrence. 
In the one resides the power of accusing and condemning ; 
in the other is lodged that of impeachment and trial for 
high treason and other crimes. 'To both the members go 
armed ; to the one with weapons, and to the other with privi- 
leges. Neither the English noble nor the German peasant 
thinks it consistent with his dignity or freedom, to meet 
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at the precise day, and, to carry the parallel even into trifles, 
in the night and not the day, are held the sessions both of 
the English parliament and the German assembly. 

It is well known that king Alfred, when he revised and 
remodeled the Saxon laws, divided England into counties, 
hundreds and tithings. Each hundred was entitled to a 
court and was responsible for all felonies committed within 
its limits. Whenever a robbery or a murder was commit- 
ted, each hundredor raised the hue and cry by horn and by 
voice, and thus the felon being pursued from vill to vill was 
soon overtaken. ‘The division into tithings, Alfred may be 
said to have invented, but that into hundreds, and which 
naturally suggested the other, he doubtless borrowed from 
Germany. ‘The German states were divided into cantons 
and hundreds, and the only difference between the German 
and the English hundred is, that the one was a military and 
the other a civil establishment. The German infantry was 
mixed with the cavalry, and being composed of chosen 
bands of youth, was always placed before the rest of the 
army in battle. Its number was always limited—one hun- 
dred being sent from each district; and being called hun- 
dredors on that account, were held in the highest honor and 
esteem. ‘Thus this institution, similar in its nature but dif- 
ferent in its objects, was eminently useful to both countries, 
protecting the one from crimes and offences, and the other 
from violence and foreign attack. | 

Anciently and even until after the time of Blackstone, 
wager of battle was a species of trial at the common law. 
In this trial, the defendant might choose his champion, and 
test the justice of his cause by an appeal to arms before the 
ermined judges and learned sergeants. The champions 
met at sunrise, dressed and armed with a baton and a 
leathern target, and victory followed if either party was 
killed or proved recreant, or if the champion of the defend- 
ant could maintain his ground until the stars rose. The 
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Mirror deduces this mode of trial from the combat between 
David and Goliath. But we think we need not go so far; for 
it is plainly derived from a custom, which prevailed among 
the Germans and other northern nations, and which sprang 
from their military spirit and ambitious turn of mind. The 
Germans were particular in their observance of auspices and 
lots, the flight of birds and the neighing of horses. When 
they were at war with any people, they seized the first cap- 
tive they could, and compelled him to fight in single combat 
with one of their own champions. Each was armed with 
the weapons of his own country, and the victory of either 
was looked upon as prophetic of the event of the war. 
Before the Norman conquest and for a long time after, the 
law of England was noted for the fewness, as it now is 
for the number, of crimes which are punished with death. 
Whenever an enormous offence was committed, a fine called 
weregild was paid by the malefactor to the friends and rela- 
tives of the person injured or killed. This pecuniary satis- 
faction owes its original to the Germans, among whom 
homicide itself was expiated by the gift of a certain number 
of herds and flocks, and with this gift the whole family 
must be satisfied, in order to stifle their animosity and 
thirst for revenge. A fine was always paid by offenders to 
the state, and to the person injured or his relatives. ‘These 
customs are the original of the law of appeal, which is an 
accusation by one subject against another for some heinous 
erime, demanding satisfaction for the particular injury suf- 
fered, rather than for the offence to the public ; and of the law 
of forfeiture, whereby a man loses his lands and they go as 
a recompense for the wrong which he has done to an indi- 
vidual or the public. The essence or principle, both of the 
German custom and the English law, is precisely the same; 
to punish the party who commits the offence and compen- 
sate that which is injured, and thus at the same time to sup- 
press both crime and a desire to revenge it in individuals. 
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It is undoubtedly true, that a vast portion of the law, and 
especially of real property, hangs upon the feudal system ; 
it is equally true, that this system itself, although finally 
and firmly planted in England by William the Norman, 
and his mail-covered barons, was not unknown to the 
Saxons, and was brought over by them from Germany. Its 
polity and principles are so strange and singular, that neither 
in its bud nor its bloom can it easily be confounded with any 
other. Wherever it has taken root, or by whomsoever intro- 
duced, it has always sprung from the same circumstances, 
subserved the same purposes, and accomplished the same 
ends. Among the Germans, each leader was surrounded 
in peace, and attended in war, by a crowd of companions 
or knights. Among these companions, there were several 
grades, and as the ambition of the leader was to accompany 
his king with the largest train of followers, so that of the 
knight was to stand highest in the eye of his lord. In battle 
it was base for the leader to be conquered, and still baser 
for the follower not to equal him in daring deeds; but to 
leave him on the field of battle, was a mark of infamy and 
disgrace which lasted for life, and which death itself could 
scarcely wipe away. ‘The chief fought for glory; the fol- 
lower fought for the chief. When they had no wars of their 
own, they roamed into other lands and fleshed their maiden 
swords, wherever there was a field for chivalry or for arms. 
The unbounded liberality of the prince was supported only 
by the plunder of his bands, and thus the feeling of gener- 
osity in the one, and thirst for rapine and robbery in the 
other, knitted them together in bonds which nothing could 
sunder. They preferred to attack the enemy, and challenge 
honorable wounds, than to plough the ground or wait with 
boorish patience the golden return of harvest. Nor, to quote 
the words of the historian, could you easily persuade them 
to gain by the sweat of their brow, what they were able to 
snatch at the price of their blood. Although it is beyond 
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dispute, that wills are as old, nay older in England, than 
the Norman invasion, yet it is agreed on all hands, that no 
man before that event, had the absolute disposition of his 
property by testament. It is probable that the Anglo-Saxons, 
like their German ancestors, at first allowed neither wills 
nor disinherison, until in the course of time and increase of 
trade, this restraint was removed. It may safely there- 
fore be asserted, that in England, the absolute disposition 
of property, by last will and testament, never belonged to 
the subject, until it was bestowed upon him by the statute 
of Henry the Eighth. To the German law of descent, 
may also be traced gavelkind, borough-english and many 
other customs (the remnants of Saxon liberty) for which 
the Kentish men, we are told, have fought with such des- 
perate valor, and by which they proudly prove themselves 
to have been exempted from the vassal bondage of the Nor- 
man conquest. Nor must we forget the trial by jury, that 
boast of the English law and bulwark of English liberty. 
We will not stop to pronounce any eulogium upon its excel- 
lence, for the eloquence of ages has been exhausted in its 
praise. It is our purpose only to say, that we are indebted 
for its introduction, neither to classic Greece nor imperial 
Rome, but to a people, who, equaling either in chivalry and 
in arms, surpassed them both in the unfettered freedom of 
their lot. 

These are a few of the leading and living principles of the 
English law, which may clearly be traced to the forests and 
marshes of Germany. ‘They are simple and were naturally 
brought into life by the wants of a wandering and uncivil- 
ized people. We know that the idea of deriving from such a 
source, the vast and intricate machinery of the English 
government, is treated by many writers of learning and 
fame, as fond and fanciful. We know that the sketch of 
Tacitus, has often been looked upon rather as a lively por- 
trait of the manners of a free and generous people, drawn 
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in a great degree from his own imagination, and intended 
to rebuke and reform the morals of Rome, rather than to 
describe those which really prevailed in Germany. Upon 
what grounds this opinion is based, we are at a loss to know, 
unless it be in the vanity of those who advance it. Many 
men there are, who delight to display their ingenuity in 
probing motives which never existed, and unfolding designs 
which were never dreamt of, by those at whose door they 
are so kindly and bountifully laid. Nor is the number less 
of those, whose minds deal so largely in philosophy and 
abstraction, that they perceive in the laws and manners of 
every people, ancient or modern, barbarous or civilized, the 
same elements and original principles, and recognise in none 
any peculiar or distinguishing features. Suffice it to say, 
that Tacitus was a historian, and not a novelist, that his 
treatise on Germany is no more a piece of fancy, than his 
Annals, his History, his Life of Agricola, his Dialogue on 
Oratory, and that it is confirmed in all its leading points 
by Julius Cesar, and every writer of antiquity that speaks 
upon the subject. 

It is undoubtedly difficult to say, that this custom was 
derived from the Germans, and that from the Britons; that 
one law was introduced from Rome, and another from Ger- 
many. But can it be denied that the Saxons brought their 
laws, as well as their language into Britain, when they 
subdued it? Is it likely they would have left behind the 
customs in which they were bred, and tamely yielded, or 
slavishly adopted those of the country which they had so 
lately conquered? Is it not more likely that they would 
have blended their usages together, and thus made a system 
more perfect than either? The customs of the Germans are 
plainly one of the streams, which, uniting their waters, form 
the broad and deep and clear river of the law. That law 
has been enlarged and improved, and worked upon by the 
wisdom of a thousand years. 'The wisest heads have been 
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content to search, the ablest pens have been glad to teach, 
and the profoundest sages have been proud to unfold, its free 
and manly principles. The forum, the field and the scaffold 
have equally been the theatre of its triumph and defence. 
The tongue of the orator has waxed warmer, and the pulse 
of the peasant beat faster in its cause. Its servants have 
ever been the champions of liberty, and the friends of the 
people. Its history teems with magna chartas and bills of 
right. Every age has found a Mansfield and an Erskine; 
every tyrant a Hampden and a Sydney. In times long 
before the memory of man, its chosen temple, Westminster 
hall, was lighted by the learning of the English judge and 
fired by the impassioned eloquence of the English advocate. 
Venerable for its age, lovely for its beauty, admirable for its 
orderly simplicity, and above all adorable for its freedom, it 
has ever been the worshiped mistress of the noblest minds, 
and the guardian angel of the dearest rights. Philosophy 
and genius have in turns been priests at its altar, and the 
vestal flame of liberty has never ceased to burn and blaze 
on its hearth. 
R. W. Jr. 
Lexington, Ky. 





ART. IX.—ON THE LEADING ARGUMENTS URGED IN ENG- 
LAND FOR A CONTINUATION OF THE SEPARATION OF THE 
LAW AND EQUITY JURISDICTIONS. 


[By Arthur James Johnes, Esq. of Lincoln’s Inn, author of “ Suggestions 
for a Reform of the Court of Chancery, by a Union of the Jurisdictions of 
Equity and Law,” reviewed in the American Jurist, vol. xiii. p. 459.] 

1. Tue separation of jurisdictions is equivalent to a division of 
labor in ordinary trades and professions, and thereby secures 
greater skill and knowledge in each individual department. 
The knowledge of a chancery barrister, for example, is 
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more profound as respects the law and practice of his pecu- 
liar court, than it could be were it incumbent on him to ac- 
quire similar experience in the common law courts, in the 
ecclesiastical tribunals, &c. 

On a close examination of the facts, the fallacy of this 
argument will be strikingly conspicuous. The advantage 
of a division of labor in common trades and in some profes- 
sions results from the fact, that the difficulties to be sur- 
mounted in acquiring the requisite knowledge, are for the 
most part the result of the variety which exists in the laws of 
nature. 'The members of the medical profession, for exam- 
ple, who turn their attention exclusively to the structure and 
functions of the eye, possess more skill in the treatment of 
that delicate organ, than the general practitioner can ever 
hope to acquire. The reason is obvious; the instruments of 
human vision, though influenced more or less by the state 
of the constitution, are dependent, nevertheless, on a set of 
laws distinctively their own. There are laws of nature, 
which it is not in the power of man to remodel, and to 
which he must conform in the distribution of the efforts of 
his head and his hand. But a totally different question 
arises, where the rules which are made the ground of a new 
division of labor, are not the creation of nature, but of man 
himself, and are susceptible of change by his fiat and 
control. 

A careful analysis of the principles of our equity jurisdic- 
tion leads strongly to the conclusion, that the division of 
jurisdictions, so far from simplifying our laws, is actually 
the direct cause of their most obscure and perplexing anom- 
alies. ‘Take, for example, Mr. Fearne’s work on Contin- 
gent Remainders, the most difficult book that the law student 
is doomed to master. What isthe distinction between legal 
limitations and executory trusts, which occupies so many of 
his pages? A legal use is an estate within the jurisdiction 
of the common law; an executory trust is a creature of 
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equity. ‘These obscure phantoms of Anglo-Norman juris- 
prudence have, no doubt, various other features of distinction, 
besides those arising from the different tribunals, whose au- 
thority they recognise. But still I feel satisfied that an at- 
tentive student of this branch of the law will, on reflection, 
arrive at the conviction, that the singular and grotesque 
subtleties by which it is deformed would probably never 
have arisen, had the whole subject been under the control 
of one set of judges, who could have rendered it harmonious 
and consistent. 

Another striking example of the direct tendency of a sep- 
aration of jurisdictions, to render legal rules conflicting and 
intricate, is the inconsistent course pursued with respect to 
the line of separation between the courts of law and equity, 
by two great common-law judges, lord Mansfield and lord 
Kenyon. In this instance, the division of jurisdictions was 
the sole source and subject of the conflicting opinions of 
these eminent judges. With regard to the general merits of 
the questions, which came before those learned personages, no 
difference of opinion can exist; under a united jurisdiction, 
they would have been decided without difficulty; but the 
most acute and sagacious minds may go astray, when they 
are called upon to adhere to a boundary, too vague and 
shadowy for the eye of common sense. 

2. The proposed union of jurisdictions would be a violent 
innovation on the present laws. This is obviously a fallacious 
inference. A change in the arrangement of tribunals does 
not imply any change in the laws themselves, any more 
than the substitution of one judge for another, or a change 
in the locality of the courts, &c. &c. 

3. The present tribunals have worked well in practice, 
and have been found to harmonise with the peculiar laws 
of England. It admits, I conceive, of very distinct evidence, 
that the effect of the division of jurisdictions has been to 
introduce discrepancies and fluctuations in the whole tenor 
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of our laws, which would not otherwise have existed. But 
even granting that our courts and our legal rules have been 
in unison in passed ages, it is a totally unsupported as- 
sumption, that they will for that reason work harmoniously 
in future times. Our laws are no longer the same; the la- 
bors of the real property commissioners, based on the theo- 
retical principles of Bentham, Humphreys, and other writers, 
have already produced a complete revolution in that branch 
of our laws, in which the conflicts between the equity and 
common law jurisdictions have been ever most conspicuous. 
Is it to be supposed, that organic changes in the laws them- 
selves will not render equally imperative a corresponding 
change in the jurisdictions, which are their organs? Unless 
these two reforms go hand in hand together, it is obvious, 
that the attempt to ‘‘ put new wine into old bottles,” to ac- 
commodate rules founded on modern civilization, to the bar- 
barous jurisdictions of the middle ages, will be attended with 
the most pernicious effects, with a multitude of jarring inter- 
pretations, which will form the germ of extensive litigation. 

4. The authority of the most illustrious ornaments of the 
law is unfavorable to a union of the two jurisdictions. But 
little importance, I conceive, ought to be attached to the 
expressed opinion of the early authorities of our law, on 
such a subject as that under discussion. Not that I am 
disposed to depreciate the profound wisdom of many, and 
the noble spirit of liberty which animated not a few, of the 
fathers of the English law. But it would be an injustice 
to them and to ourselves, to try their views by the standard 
of an age, totally different in all its features, from the prim- 
itive times in which they lived. The science of forensic 
legislation, indeed, may be said to be entirely the growth of 
the present period, and it does not appear more reasonable, 
to quote the names of Coke' and Bacon against Bentham 


1 I think there is very ample ground for believing, that even these venera- 


ble authorities were impressed (however vaguely) with a sense of the evils of 
separate jurisdictions. 
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and his disciples, on questions of legal reform, than it would 
be to oppose the astrology of lord Bacon to the discoveries 
of Herschel. With these impressions, I shall refer only to 
those lawyers who have lived in or near our own times. 

1. There can be no question that Bentham, the most 
profound and original of law reformers, was opposed in toto 
to the present system of English jurisdictions. The names 
of Humphreys and Austen may also, I think, be quoted on 
the same side. 

2. Amongst the most eminent practical writers, and the 
most distinguished judges, authorities are to be found 
against every branch of the equity jurisdiction. 'The very 
individuals (many of them highly eminent for their profes- 
sional rank and experience), who uphold the system of 
equity, as a whole, expressly object to individual branches 
of the jurisdiction.' For example: the illustrious chan- 
cellor Kent, though a decided and formidable advocate 
for separate law and equity tribunals, evidently approves 
in his commentaries of the extension of the powers of the 
common law courts, to several cases of mortgage and trust, 
a change effected by the revised statutes of New York. 
Again: in England, the relief, formerly given only by a bill 
of interpleader, has recently been placed to a considerable 
extent, in the power of our common law courts ; many ques- 
tions affecting mortgaged estates, which were originally 
confined within the peculiar province of equity, have like- 
wise been committed to the hands of the common law 
judges ; and various other instances of the same kind may 
be mentioned. 

Such changes as these, it will be said, are mere innova- 
tions in detail. But details are the basis of the equity 
jurisdiction. It is not founded on the grand principles of 
nature or of reason, but consists of scattered doctrines ap- 


1 Mr. S. C. Cooper, an advocate for the separate jurisdiction, recommends 
the transfer of a portion of the powers of equity to the common law courts. 
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plied to the most diversified and unconnected subjects. 
Trusts, mortgages, fraud, partnership, account, é&c.—such 
topics as these are the very elements of the authority of 
the court of chancery. The consequences, to which innova- 
tion in other branches of the law will give rise, are direct 
and obvious; those subtle distinctions between the two 
jurisdictions which have perplexed our ablest lawyers, even 
during periods of repose, will be utterly unavailing during a 
state of transition like the present. Every change in the 
law of real property, or in the rules affecting commercial 
transactions, will inevitably give rise to the most intricate 
questions, as to the tribunal by which the new law is to be 
enforced. The time is undoubtedly arrived, when, for the 
sake of securing a prompt and impartial administration of 
justice, our whole forensic system must be revised. As 
regards the equity jurisdiction, the only question is, shall it 
be left to be annihilated by the indirect influence of inno- 
vations in other branches of the law, or shall it be remodeled 
by wisdom, and reformed upon principle? 'To uphold the 
system itself, is manifestly impossible. Even the warmest 
advocates of the equity jurisdiction object to the individual 
branches; they choose, it is true, different points of attack, 
but like the wives of the unfortunate man in the fable, 
some rend away the black locks, while others root out the 
white ones, until nothing but a bare scalp remains at last. 


ART. X.—MORAL INSANITY. 


Fifth Report of the Superintendent of the State Lunatic 
Hospital, Worcester, Mass., from December 1st 1836, to 
November 30th, 1837. 


Tus document must be interesting to all who have at heart 
the welfare of our species, but there are some things in it, 
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that render it peculiarly so to the legal profession. Its 
highly respectable author has here recognised that form of 
mental disease, called moral insanity, (or that which is 
confined to the moral or affective powers, the intellectual 
not being perceptibly affected), and furnished several strik- 
ing cases in illustration of his views. Our readers may be 
aware, that it was not till within a few years, that moral 
insanity, existing independent of intellectual, began to find 
a place in medical treatises on insanity, and that it has not 
yet been admitted in courts of justice. Considering the 
magnitude of its legal consequences, the question whether 
it has a real existence in nature, or is merely a speculation 
of medical theorists, is one of vital importance to the legis- 
tor and jurist. Every contribution to our knowledge of the 
subject should be gratefully received, and especially such 
as come like the present, from plain, strong-minded men, 
who offer us only the results of their own observations. 
The idea of moral insanity, as described by many distin- 
guished men in other countries, who have obtained their 
results in the proper method and spirit of scientific inquiry, 
has in some instances been scouted from the courts, as a 
presumptuous and dangerous speculation. Will they re- 
ceive with any more respect the statement of Dr. Wood- 
ward—one whom they know and whose statements they 
may verify for themselves, if they please, that having ex- 
amined the records of the hospital under his charge, “ he is 
satisfied, that at least one fourth of the cases of mania com- 
mitted by the courts [because their being at large is deemed 
dangerous to the community] belong strictly to the class of 
moral insanity.” Not that courts recognise the existence 
of this disease in theory, but having only to consider the 
conduct of the patient, they do not extend their investiga- 
tion to the exact form and extent of his disease. 

Two cases are related at considerable length, of a form 
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of moral insanity, denominated by Dr. Woodward insane 
impulse, which present a remarkably faithful picture of the 
workings of the mind in this condition, and are calculated to 
convey a more exact idea of the disease, than any merely 
general description. Besides these two, there have been 
nine other cases of homicidal insanity in the hospital. In 
three of them, there was delusion which had a direct agency 
in producing the homicide.' In another there was delusion, 
but it is not known whether it had any influence on the 
eonduct. In three others, ‘“ there seemed to be no premedi- 
tation of the act at all, no malice existing, and no collision 
of any sort; a momentary impulse of passion, or a propen- 
sity to destroy, hurried the unfortunate individual to the 
desperate act, and regret, anguish, and deep sorrow followed 
almost immediately the perpetration of the deed.” In the 
two remaining cases, the state of mind was doubtful. 

The following remarks of Dr. Woodward, the correctness 
of which will, no doubt, be readily acknowledged by the 
medical profession generally, ought to convince the most 
skeptical, that the admission of the doctrine of moral mania 
will not utterly subvert every idea of legal responsibility. 


* While, on the one hand, the definition of insanity should 
not be so circumscribed as to release from confinement half the 
inmates of our hospitals; it should not, on the other hand, be so 
extended, as to embrace every eccentricity of character, every 
unaccountable ebullition of passion, or estrangement of feeling. 
There is a middle ground that is right; there is a point where 
responsibility ends, and irresponsibility begins, and every fact that 
has a relation to this question, is important and valuable. With 
the obscurity and doubt which hang over this subject, no one ought 
to presume to decide with great confidence where responsibility 
ends.” 


1 These are not properly eases of homicidal insanity, which is a species of 
moral mania in which the intellectual faculties are supposed to be sound. 
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Dr. Woodward describes a condition of mind, which he 
denominates moral idiocy, ‘‘ or such an imbecile state of the 
moral faculties, from birth, as to make the individual irre- 
sponsible for his moral conduct.” Its subjects, he says, 
“have rarely much vigor of mind, although they are by no 
means idiots in understanding. Of the idiots that have come 
under my care, there have been some, whose minds are 
very imbecile, who seem to have considerably correct views 
of moral obligation, and whose moral powers are suscepti- 
ble of culture. There are others, who, having much better 
powers of understanding, are capable of learning to read, 
and of understanding what they read, yet seem to have 
little or no moral sense.” ' 

We regret that Dr. Woodward’s language is not always 
so precise and well-chosen, as it should be, in discussing 
such subjects as this. In the following passage, at the top 
of the 69th page, he has uttered a sentiment which we can- 
not think he fully believes without some essential qualifica- 
tion, which, in the hurry of preparing the report for the 
press, has, perhaps, been accidentally omitted. ‘In my view, 
the question [whether the accused is insane or not] should 
arise in every case of criminal prosecution, and should be 
satisfactorily settled before the jury render a verdict.” 
Looking at the passages immediately preceding, we are 
inclined to believe that he meant to say, that the question 
should arise in every case of criminal prosecution, where 
there is good ground for suspecting the existence of insanity ; 
and, at all events, the author can hardly be supposed to 
intend to assert, that the sanity of the accused should be 
made a preliminary question, in every trifling case of assault 
or petty theft. me 


1 This condition of mind is described by Dr. Ray in his treatise on 
the Medical Jurisprudence of Insanity, under the title of moral imbe- 
cility Ep. 
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ART. XIL—SKETCH OF THE LIFE AND CHARACTER OF WIL- 
LIAM M. RICHARDSON, LATE CHIEF JUSTICE OF THE 
SUPERIOR COURT OF NEW HAMPSHIRE. 


[Extracted from a charge delivered to the grand jury of Cheshire county, 
(N. H.), at the last April term of the superior court, by Mr. Justice (now 
Chief Justice) Parker.] 


Tue subject of this notice was born at Pelham, in this state, 
January 4, 1774, and labored upon his father’s farm until 
he was about fifteen years of age, when an injury to his 
hand for a time incapacitated him for active exertions. 
During the period of leisure thus forced upon him, he in- 
dulged a taste for study, and determined to procure for him- 
self a collegiate education. This he accomplished, and 
graduated at Cambridge university in 1797. 

Immediately after this he engaged as an assistant instruct- 
er in an academy at Lancaster, Massachusetts; after which 
he took charge of Groton academy, and continued there as 
principal, until his admission as a member of the bar. 

In the course of his collegiate studies, and during the 
time he officiated as an instructer, he became thoroughly 
imbued with a taste for poetry, and classical and general 
literature, as is in some degree indicated by his appointment 
to deliver a poem upon the occasion of his graduation; and 
his love for such studies and pursuits continued unabated to 
the close of his life. 

The law is generally accounted a stern mistress, requir- 
ing of her followers an untiring devotion at her shrine, and 
it is rare that her servants find leisure for eminence in any 
other pursuit; but with him literary acquisition was pas- 
time—was recreation—and long after he had taken his seat 
upon the bench, he studied the French, Italian and Spanish 
languages without assistance, and could read the two former 
with considerable facility. The work of some Italian poet 
was often his companion upon the circuit, and was perused 
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with the eagerness of youthful ardor. With the Latin 
classics he was familiar, and read them often; and he urged 
upon others the importance of recurring to their classical 
studies, as the best means of acquiring and preserving 2 
pure taste and a good style. 

But it was not to foreign authors alone that he was at- 
tached. The study of the English classics was a favorite 
pursuit. The grave disquisitions of Milton, the sound phi- 
losophy of Bacon, and the varied richness of Shakspeare, 
furnished materials upon which he delighted to dwell. Nor 
was the lighter literature of the day proscribed. Works 
abounding with anecdote and humor afforded favorite sour- 
ces of relaxation, amid the fatigues of abstruse investigation. 

It was in conversation upon topics of this kind, that we 
came to know and esteem the ripe scholar, and the instructive 
and amusing companion, in the person of the learned judge. 

The great zest with which he enjoyed wit led him to 
commence a treatise upon it, in which he proposed to con- 
sider the various kinds of wit, and to give examples of them; 
but death has put an end to this undertaking ere it was 
matured. 

Studies and amusements of this character, however, were 
not permitted to interfere with professional labors and official 
duties. 

The study, and practice, and administration of the law, 
was the great business of his life; and to this he brought all 
the energies of a vigorous mind. He loved it as a science, 
and pursued it with delight as well as with diligence. 

Having selected it for his profession, he entered upon the 
preparatory studies, while engaged in the business of in- 
struction, devoting the labors of the preceptor to sustain the 
student ; and having finished his term in the office of Sam- 
uel Dana, Esq. he established himself at Groton. 

His early efforts were such as to attract the notice of 
chief justice Parsons, who was not only eminently qualified 
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to estimate professional merit, but possessed a disposition to 
encourage the junior members of the bar, who were strug- 
gling for eminence ; and he ever retained and expressed a 
grateful recollection of the kindness and assistance, he had 
received when young, from that great man. 

You of course anticipate that he soon became distinguish- 
ed as a well-read and accurate lawyer. His stores of legal 
learning did not consist merely in a treasury of precedents 
and decisions, but he studied the great principles of the 
science; made himself an adept in special pleading, which 
requires not only acuteness and discrimination, but patient 
and laborious investigation and reflection; and to this he 
added diligence in the examination and preparation of the 
evidence, and talents as an advocate, which commanded a 
very respectable share of forensic practice, extending into 
this state. 

Amply qualified to defend the case of his client, by a resort 
to the niceties and technicalities of the system of the com- 
mon law, and calling them into requisition, when the interests 
of others confided to his care required them, he did not, 
however, delight so much in that mode of conducting legal 
controversies, as in the resting of a case upon its substantial 
merits. 

It was while residing in Groton in 1811, upon the occur- 
rence of a vacancy, that he was elected to represent his dis- 
trict in congress, and at the expiration of this term was re- 
elected—supported the administration then in power, and 
recorded his vote in the affirmative on the question of war 
with Great Britain. But although he always had a lively 
interest in the great political questions, which have from 
time to time agitated the country, political life seems not to 
have held out that allurement to him that it does to many 
others, and he resigned his seat before the expiration of the 
term. 

In 1814, he removed from Groton to Portsmouth, in this 
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state, and established himself in the practice of the law 
there, and upon the reorganization of the judiciary in 1816 
he was appointed chief justice of the superior court. Not- 
withstanding he had recently become an inhabitant of the 
state, and notwithstanding the appointment immediately 
succeeded a political revolution and an overthrow of a ju- 
dicial system, organized but a few years before by the ad- 
verse political party—and thus might be expected to be un- 
satisfactory to that party—yet his previous practice had 
made him extensively known, his advancement to the 
bench soon became acceptable, and he held the office until 
the time of his decease. 

It was in the discharge of his duties in this station, that 
he was known to us all. It was here that we have seen 
him, day after day, and term after term, laboring with un- 
tiring industry, to administer justice between contending 
parties. Here we saw his comprehensive mind grasp the 
strong points arising out of conflicting testimony and ad- 
verse argument, and witnessed the lucid manner in which 
he presented the case to the consideration of those who 
were to pronounce the verdict. Here he delivered those 
sound legal opinions, which exhibited the extent of his re- 
search, the strength of his judgment, and his strong desire 
that justice should be done. And it is in the scene of his 
public labors, that it becomes us to fulfil a last sad duty to 
his memory. 

Up to the time of his appointment to the bench, although 
it is understood, that the decisions of a distinguished jurist, 
still living, have been preserved in manuscript, none had 
been given to the public in an authentic form in this state. 
Under the auspices of chief justice Richardson and his as- 
sociates, Mr. Adams, who for a long period held the office 
of clerk of the superior court, in 1819, ushered into notice 
the first volume of New Hampshire Reports. A considera- 
ble portion of the second was drawn up by the chief jus- 
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tice ; nearly all the cases of the third, fourth, and fifth were 
furnished by him; and of the matter for, perhaps, four 
volumes more, he has prepared a large share. His legal 
opinions will form an enduring memorial of his high quali- 
fications for the station he occupied. 

In addition to these, he published, during the same term, 
“The New Hampshire Justice,” and ‘The Town Officer ”’ 
—manuals which have been of incalculable advantage to 
the state; and he had also prepared for the press a treatise 
upon the office and duty of sheriffs. 

He was, moreover, during the same period, at the head of 
a committee entrusted by the legislature with the duty of 
revising and ike together, the provisions of different 
statutes upon the same subject, and of arranging and pub- 
lishing a new edition of the laws. 

It will not derogate from the merits of any individual, to 
say, that no one in the state has done so much, in the de- 
partment of the law, to entitle himself to be deemed a public 
benefactor. Of the importance of his labors in this respect, 
few except the members of the profession can form an ade- 
quate conception. But it may be realized, in some measure, 
from the consideration, that our law is derived from the 
common law of England, so far as its rules are applicable 
to the condition of this country, and the different form of 
government here established, and from statutes, which, like 
other statutes, owing to the imperfection of human language, 
often admit of different constructions. Until judge Rich- 
ardson took his seat upon the bench, expositions of the 
common law, determining how far it might be considered 
applicable here, and constructions of statutes which had 
been fixed by the decisions of the courts, rested in tradi- 
tion, except so far as they were preserved in the private 
note-books of judges or counsel. Lawyers, often more or 
less perplexed by an uncertainty, respecting what may be 
the practical application of the principles of the science to 
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a state of facts to be made out in evidence, were then neces- 
sarily more ignorant of the decisions of their own courts, 
than of those of some other governments, having generally 
no means of ascertaining what had been here decided, be- 
yond the limits of their own practice. And magistrates in 
the exercise of the powers conferred upon them, had still 
less means of forming correct judgments. 

How great ought to be the meed of commendation award- 
ed to him, who has done so much to diffuse a knowledge 
of sound principles, and correct practice, in a department 
where they are of such vital importance. 

Dartmouth college appreciated his laborsupon the bench, 
and in 1827 conferred upon him her highest honors. 

A life of professional labor furnishes but few occurrences, 
which to the great mass of the people would seem worthy 
of record. There are no startling events to excite wonder. 
There is nothing of “‘ pomp and circumstance” to attract 
admiration. But if, on the one hand, there are no “ pas- 
sages of arms”’ to be celebrated, and no victories to be sung; 
on the other, the trophies are not stained with blood, and the 
notes of wailing and woe mingle not in the chorus. 

The qualities required for successful exertion in the learn- 
ed professions may, perhaps, not be inferior to those, which 
enable their possessor to set a squadron in the field, or to 
direct the array of a battle; and chief justice Richardson 
exhibited them in a high degree of perfection. To an un- 
spotted integrity, and conscientious faithfulness, was added 
great patience—a most important qualification for such a 
station; and a long administration attested that he possessed 
it in a remarkable degree. Urbane towards the gentlemen 
of the bar, courteous to witnesses, and extending to litigants 
an impartiality which often left in doubt his opinion upon 
contested questions of fact; a suspicion of attempted fraud, 
or probability of injustice, roused him to take a decided 
stand in favor of that side which appeared in danger of suf- 
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fering wrong; and, while cautious to impress upon a jury 
the principle that fraud and bad faith were not to be pre- 
sumed, the tones of indignation with which he denounced 
them, were the consequence of a deep love of justice, and 
desire that the right should prevail. But while he was thus 
firm in resisting whatever seemed to savor of injustice, the 
individual arraigned as a criminal was usually a subject of 
compassion, and his administration of that branch of judica- 
ture, was based upon the humane principle that it is better 
that many guilty should escape, than that one innocent 
person should suffer. 

Notwithstanding all the divisions of parties and sects, he 
commanded general confidence, and his judicial character 
was summed up in a single short sentence, by a highly re- 
spected citizen, when he exclaimed, after musing upon the 
intelligence of his death—‘“‘ Well, the good old judge has 
gone!” 

How full of eulogy are these few words. His had been 
a long judicial life. He had held the office of chief justice 
nearly twenty-two years. He had lived to witness nearly 
two entire changes of all his associates, and he was also 
approaching that period—‘‘ three score years and ten’’— 
which almost marks the limit of human activity, and with 
us absolutely terminates judicial labor. He might well be 
spoken of in connexion with the lapse of time. He was 
aged in the public service. And after such a period of devo- 
tion to the labors of a judicial station—after exerting the 
best energies of the meridian of existence in the service of 
his fellow-men—when he is at last called upon to surrender 
up the trust committed to him on earth, what could any 
incumbent of the bench desire from those he leaves behind, 
more than the character of ‘the good judge.” How much 
is included in it. Learning, integrity, impartiality, firmness, 
industry, faithfulness, patience; these are all necessary to 
the character of the good judge. Nay, what is not neces- 
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sary—what is not included in it. ‘ Well done, good and 
faithful servant.” ‘There needs nothing more of commen- 
dation. 

Is any one disposed to inquire if he had no foibles. Let 
it be answered, none to speak of here—few to form the sub- 
ject of comment elsewhere. 

It is not, however, in the character of a literary student, 
and of a good judge, alone, that our late venerated chief 
justice deserves to be remembered. He was the good hus- 
band, father, and friend. At his residence in Chester, to 
which he removed in 1819, I have often had occasion to 
view him in these relations. Upon the bench, and in his 
intercourse with society at large, he commanded the respect 
and admiration, and acquired the esteem of his friends; it 
was in the domestic circle, and at the family fireside, that 
they learned to love him. 

There his attachment to botany and horticulture was ex- 
hibited. ‘There, to a limited extent, he cultivated music, 
for which he had a fine taste. There he exerted himself 
for the promotion of science and education, and the support 
of morals and religion. ‘There he called his friends around 
him, and wit and anecdote delighted the circle, and there 
also they were indebted to him for counsel, instruction and 
assistance, which will ever be remembered with gratitude. 
*‘'You have lost an associate ’’—says a member of the bar in 
a letter announcing his decease—‘‘ You have lost an asso- 
ciate, and I a friend whose place can never be supplied. 
You can conceive, though others cannot, how invaluable a 
friend he was to me.” ‘The affection, and benevolence, and 
kindness, and simplicity of his character were there daily 
exemplified. Who shall enter that house of affliction and 
stay the sorrows of the family by which he was so fondly 
beloved. 

A firm believer in the christian religion, although not a 
member of any church, its precepts were honored in the pa- 
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tience and resignation, with which he endured the severest 
dispensations, and which were evinced in that illness which 
resulted in death. 

Soon after his elevation to the bench, a fever reduced him 
to the confines of the grave, and after having apparently 
destroyed all vitality except a last fluttering respiration, left 
him to a protracted recovery, and to remain crippled for life. 
In after years, the visitation of severe nervous affections and 
spasms, caused great suffering, and at times incapacitated 
him for business. And yet during an intimate acquaintance 
of years, I do not recollect to have ever heard a murmur fall 
from his lips on account of his deprivation, and scarce an ex- 
pression of impatience during periods of agony. Patience 
and fortitude seemed to have, with him, their perfect work, 
And when disease assumed another form, and the king of 
terrors finally asserted his jurisdiction, I am assured that he 
‘repeatedly expressed his gratitude, that he had felt so little 
anxiety of mind ”’—‘ throughout declared himself perfectly 
willing to live or die, as should be decreed ’’—‘‘ retained his 
usual kindness of feeling, and his usual interest in the wel- 
fare of his friends’ —and ‘ met his fate with philosophic 
resignation.” 

Such is a brief and imperfect sketch of the character of 
Wituiam Mercuant Ricnarpson. 
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JURISPRUDENCE. 


I.—DIGEST OF ENGLISH CASES. 


COMMON LAW. 


Selections from 5 Adolphus and Ellis, Parts 2 and 3; 1 Neville and Perry, 
Part 1; 3 Bingham, Part5; 4 Scott, Parts 2, 3,and 4; 2 Meeson and 
Welsby, Parts 5 and 6, and 3 same, Part 1; 5 Dowling’s Practice Cases, 
Part 5, and 6 same, Part 1. 


ARBITRATION. (Certainty of award.) In a dispute on a 
building contract, arbitrators were to award on certain alleged 
defects in the building, on claims for extra work, and on deduc- 
tions for omissions; and to ascertain what balance, if any, 
might be due to the builder. An award, ordering a gross sum 
to be paid to the builder, without any decision on the alleged 
defects, was held bad. In the matter of Rider, 3 Bing. N. 
C. 874. 

2 (Costs—Excess of authority by the arbitrator.) If by the 
submission the costs of a reference are to abide the event, it is 
an excess of jurisdiction for the arbitrator to determine the 
amount. 

If an arbitrator directs mutual releases on payment of a sum of 
money, over which he has jurisdiction, as well as of a sum over 
which he has none, the award is good as to the former. Ken- 
drick v. Davies, 5 D. P. C. 693. 

ARREST. (Privilege from.) A party to a reference, who, after 
the adjournment of the hearing of it toa subsequent day, does 
not, within a reasonable time, return home, for want of pecuni- 
VOL, XX.—NO. XXXIX. 9 
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ary means, is not privileged from arrest during the period of 
adjournment. (The adjournment was from the 7th of January 
to the 15th of February, and the opposite party had given no- 
tice that they would not proceed with the reference, but would 
apply to the court in Hilary Term to set it aside. The defend- 
ant remained in London till the 16th January. This was held 
an unreasonable time.) Spencer v. Newton, 1 N. & P. 818. 

BILLS AND NOTES. (Right of indorsee v. indorser of note.) 
The indorser of a promissory note does not stand in the situation 
of maker relatively to his indorsee. Therefore, the indorsee 
cannot declare against the indorser as maker, even though he has 
indorsed a note not payable or indorsed to him, and where, conse- 
quently, his indorsee cannot sue the original maker. (1 C.M. & R. 
439; 2 Bing. N.C. 249.) Gwinnell v. Herbert, 5 Ad. & E. 436. 

2. (Presentment of accommodation bill.) Want of effects in the 
hands of the acceptor excuses the holder of an accommodation 
bill from presenting it for payment, as well as from giving no- 
tice of its dishonor. (2 H. Bl. 336; 15 East, 275.) Terry v. 
Parker, 1 N. & P. 752. 

3. (Notice of dishonor.) The drawer of a bill, being asked if he 
was aware that the bill had been dishonored, answered, “ Yes ; 
I have had a very civil letter from Mr. G. (an intermediate in- 
dorsee) on the subject ; and I will call and arrange it: ” Held, 
in an action against the drawer, that this admission relieved the 
plaintiff from the necessity of proving a regular notice of dis- 
honor. Norris v. Salomonson, 4 Scott, 257. 

4. (Liability of drawer of bill in name of a firm.) Three per- 
sons carried on business as partners, under the firm of J. B. & 
son: two of the partners died, and the surviving partner em- 
ployed the defendant, who had previously acted as a clerk to 
the firm, to wind up the affairs. In this character the defendant 
attended the warehouse, and transacted business with different 





parties on account of the firm. Under these circumstances, the 


defendant using and signing the name of the firm, drew upon 
J. H., a debtor to the firm, a bill of exchange, which J. H. 
accepted : Held that the defendant was not liable as the drawer 
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in an action upon the dill, his name not being affixed to it, with- 
out some proof that he had no authority to draw bills in the 
name of the firm, or that he had not acted bona fide. 

Quere, whether, if it had been proved that he had no such 
authority, he would have been liable in an action upon the bill. 
(3 B. & Ad. 114.) Wilson v. Barthrop, 2 M. & W. 863. 

DEATH, PRESUMPTION OF. When a party has been absent 
seven years without having been heard of, the presumption of 
law then arises that he is dead ; but there is no legal presump- 
tion as to the time of his death. Nepean v. Doe d. Knight, 2 
M. & W. 894. 

ESTOPPEL. J. B., in 1827, conveyed lands in fee to L., and J. 
B.’s wife was a party to the conveyance. At the time of its 
execution, it was agreed that J. B. should continue to occupy 
until he or L. died. L. died, and his heir gave J. B. notice to 
quit. A few days after it expired, J. B. died, and his widow 
continued in possession. In ejectment brought by the heir of 
L. against the widow : Held, that she could not set up a prior 
mortgage of the lands by J. B., for her possession accrued under 
him, and she was therefore estopped by the conveyance of 1827. 
(3 M. & 8. 271; 2 Ad. & E. 14.) Doed. Leeming v. Skirrow, 
2N. & P. 123. 

EVIDENCE. (Comparison of handwriting.) The defendant in 
ejectment produced a will, and on one day of the trial (which 
lasted several days) called an attesting witness, who swore that 
the attestation was his. On his cross-examination, two signa- 
tures to depositions respecting the same will in an ecclesiastical 
court, and several other signatures, were shown him, (none of 
them being in evidence for any other purpose in the cause), and 
he stated that he believed them to be his. On the following 
day, the plaintiff tendered a witness to prove the attestation not 
to be genuine. That witness was an inspector at the Bank of 
England, and had no knowledge of the handwriting of the 
alleged attesting witness, except from having, previous to the 
trial, and again between the two days, examined the signatures 
‘admitted by the attesting witness, which admission he had heard 
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made in court. Lord Denman, C. J., and Williams, J., were 
of opinion that such evidence was receivable ; Patteson and 
Coleridge, Js., that it was not. Doe d. Mudd v. Suckermore, 5 
Ad. & E. 703; 2 Nev. & P. 16. 

EXECUTOR AND ADMINISTRATOR. (Liability for fune- 
ral of intestate.) The defendant, before taking out letters of 
administration to an intestate, sanctioned an expensive funeral, 
which a relation had ordered for the deceased: Held, that the 
defendant, after taking out administration, was liable in his 
capacity of administrator for this expense. Lucy v. Walrond, 
3 Bing. N. C. 841. 

FRAUDS, STATUTE OF. (Undertaking to answer for debt 
of another.) The plaintiff having issued execution against L. 
for debt, L., with the plaintiff's assent, conveyed all his property 
to the defendant, who thereupon undertook to pay the plaintiff 
the debt due from L., the plaintiff withdrawing the execution : 
Held, that the defendant’s undertaking was not an undertaking 
to pay the debt of a third person, within the meaning of the 
statute of frauds. (1 Wils. 305.) Bird v. Gammon, 3 Bing. 
N. C. 883. 

FREIGHT. Where a ship is chartered to bring home a cargo of 
enumerated articles, at rates of freight specified for each, which 
articles are not provided by the charterer, the freight must be 
paid upon average quantities of all the articles, whether the 
ship return empty, or laden with a cargo of articles different 
from those enumerated. (2 Stark. N. P. C. 450.) Capper v. 
Forster, 3 Bing. N. C. 938. 

GUARDIAN. (Right to custody of infant.) H., the father of 
two children, on his wife’s death, requested her father and 
mother to come from America, where they were settled, and 
then take charge of the children. They did so. Four years 
afterwards H. died, having made his will the day before, by 
which he left his property to trustees, to be converted into money 
and divided between his two children when of age, the interest 
to be applied by the trustees for their education, &c. in the 
mean time ; and he appointed the trustees guardians of the per- 
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sons and estates of the children, and requested them to cause 
them to be properly educated. Certain stock was vested in 
other trustees for the benefit of the children, under the testator’s 
marriage settlement. No real property passed to them by the 
will. The grandfather and grandmother refused to deliver up 
the children when demanded by the guardians. The court, on 
habeas corpus, ordered them todo so. Rex v. Isley, 5 Ad. & 
E. 441. 

INSURANCE. (Breach of warranty against working cotton- 
mill by night.) In a policy of insurance against fire on cot- 
ton-mills, there was a warranty that the mills were brick 
built, and warmed and worked by steam, lighted by gas, and 
worked by day only: Held, that this stipulation meant only that 
the usual cotton manufacture carried on by the mills in the day 
time, should not be carried on in the night ; and that it was no 
breach of the warranty, that, on one occasion, in order to turn 
machinery in an adjacent building, the steam-engine, (which 
was not in the mill, but in an adjoining building), and certain 
perpendicular and horizontal shafts in the mill, (which were 
averred in a plea to be “ respectively parts of the said mill,’’) 
were at work by night. (See Whitehead v. Price,2 C. M. & 
R. 447, a case which arose on another policy on the same 
mills.) Mayall v. Mitford, 1 N. & P. 732. 

INTEREST. (Goods sold to be paid for by bill.) Where 
goods are sold and delivered, to be paid for by a bill at acertain 
date, if the bill be not given, interest on the price, from the time 
when the bill would have become due, may be recovered as a 
part of the estimated value of the goods, on the common count 
for goods sold and delivered. (13 East, 98.) Farr v. Ward, 
3M. & W. 25. 

LIBEL. (Publication of proceedings in court of justice.) A 
publication of proceedings in a court of justice cannot be justi- 
fied, if it contain disparaging observations on the plaintiff made 
by any other than a judge of the court. (5 Bingh. 405.) 

And it is no justification of such publication, to plead that the 
proceedings took place, unless it be also alleged that the charges 
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were true, or that the publication is a true and accurate account 
of the proceedings. Delegal v. Highley, 3 Bing. N. C. 950. 
LIMITATIONS, STATUTE OF. (Acknowledgment.) The 
following letter was held a sufficient acknowledgment to revive 
a debt barred by the statute :—‘*] wish to comply with your 
request, for | am very wretched on account of your account not 
being paid: there is a prospect of an abundant harvest, which 
must turn into a goodly sum, and considerably reduce your 
account, if it does not, the concern must be broken up to meet 
it; my hope is, that out of the present harvest you will be paid.” 
And theamount of the debt may be proved by extrinsic evidence. 
(1 C. & M. 623.) Bird v. Gammon, 3 Bing. N. C. 183. 
MALICIOUS PROSECUTION. (Justification.) A plea to an 
action for a malicious charge before a magistrate, justifying on 
the ground that the plaintiff had committed the offence imputed 
to him, must allege that at the time of the charge the defendant 
had been informed of or knew the facts on which the charge 
was made. Delegal v. Highley, 3 Bing. N. C. 950. 

MASTER AND SERVANT. = (Determination of yearly hiring.) 
A contract to serve, as reporter to a newspaper, for one whole 
year from a certain day, and so from year to year to the end of 
each year commenced, so long as the parties should respectively 
please : Held to be a yearly service so long as it lasted, and not 
determinable except at the end of any current year. (4 Bing. 
309 ; 5 B. & Ad. 904.) Williams vy. Byrne, 2 N. & P. 139. 
RESTRAINT OF TRADE. Held by the Exchequer Chamber, 
reversing the judgment of the K. B., that an agreement in par- 
tial restraint of trade is not void by reason of the party’s being 
thereby restrained from exercising his business in a particular 
place for his life, and notwithstanding the death of the other 
party. (1 P. Wms. 181; Noy, 98; 2 Str. 739; 5 T. R. 118; 
4 East, 190; 3 Bing. 322; 7 Bing. 735; 1 C. & J. 331.) 
Hitchcock vy. Coker, 1 N. & P. 796. [See Wallis v. Day, 2 
Mee. & W. 273.] 

SLANDER. (Of attorney.) These words,—* He has defraud- 
ed his creditors, and has been horse-whipped off the course at 
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Doncaster,”—spoken of an attorney, held not actionable, unless 
spoken of him in his profession. (Com. Dig. Action on the 
Case for Defamation, D. 27; 2 Ld. Raym. 1480.) Doyley v. 
Roberts, 3 Bing. N. C. 835. 

STATUTE. (Effect of repeal of.) Toa declaration for goods 
sold, the defendant pleaded, according to the 23 G. 2, c. 27, s. 
8, (Westminster Court of Requests Act), that the defendant 
was indebted in a less sum than 40s., and that he was an inhab- 
itant and resident within the city of Westminster. Replication, 
that the defendant was indebted in the sum of 40s. At the 
trial the jury found for the defendant. The statute 23 G. 2, c. 
27, was repealed by 6 & 7 Will. 4, c. 137, after plea pleaded, 
and before trial: Held that the plaintiff was entitled to judg- 
ment non obstante veredicto. Warne v. Beresford,2 M. & 
W. 848. 

TENDER. (When unnecessary.) A tender of payment by a 
purchaser, in order to obtain an article purchased, is unnecessary 
where the vendor admits that the tender would be fruitless. 
Jackson v. Jacob, 3 Bing. N. C. 869. 

VENDOR AND PURCHASER. (When time of essence of the 
contract.) The day for the completion of the purchase of an 
interest in land, inserted in a written contract, cannot be waived 
by oral agreement, and another day substituted in its place, 
(2 Atk. 383; 17 Ves. 356.) 

The failure to procure from the lessor a license to assign, or 
to register previous assignments, before the day on which it is 
agreed to assign and give possession, is not a breach of the 
agreement. Stowell v. Robinson,3 Bing. N. C. 928. 

WITNESS. (Commission for examination of witnesses abroad— 
proceedings of, how far evidence.) A commission to examine 
witnesses at Hamburgh was directed to the judges of the cham- 
ber of commerce there, or any two of them, who were directed 
to take the examinations in writing, and to send the same to the 
court of K. B. under their seal. The original examinations 
were taken down by an officer of the chamber of commerce, 
appointed for that purpose, and were entered by him in the min- 
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utes of the court, and these were signed by the judges: Held, 
that a copy of the examinations attested by the above officer, 
and under the seal of the chamber of commerce, was not a 
proper return, nor receivable in evidence. 

Semble, that when a commission to examine foreign witnesses 
is issued to another country, their answers returned to the court 
here must be in English. Clay v. Stephenson, 2 N. & P. 189. 
WORK AND LABOR. The defendants employed K. to draw a 
specification of a building proposed to be erected. K. employed 
the plaintiff to make out the quantities ; which work was to be 
paid for by the successful competitor for the building contract : 
Held, that they were liable to the plaintiff for making out the 
quantities. Moon v. Guardians of the Witney Union, 3 Bing. 
N. C. 814. 





EQUITY. 


Selections from 10 Bligh, N. S. Parts 1 & 2; 2 Mylne & Craig, Part 3; 1 


Keen, Part 3; 7 Simons, Part 4. 


AGREEMENT. (Right to partial performance of.) A tenant 
for life under a settlement, with an ultimate reversion to himself 
in fee, enters into an agreement by himself as absolute owner 
to sell part of the settled land. This agreement, the trustees 
of the settlement, who had a power to sell at the request and 
by the direction of the tenant for life, refused to adopt. Upon 
a bill filed against them and the tenant for life, it being held 
that the court could not control the discretion of the trustees, a 
decree against the tenant for life for such performance as was 
in his power, was refused, on the ground that it would be preju- 
dicial to the other parties interested in the settlement. Thomas 
v. Dering, 1 Keen, 729. 

. (Statute of frauds—Agreement by letter.) Letters may be 
sufficient to constitute a binding contract, though they refer to 
the intended execution of a more formal instrument. 1. 
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BONUS. (Whether capital or interest.) Shares in the London 
Assurance Company were, upon marriage, settled for life, with 
remainder over, and it was provided that if any bonus should 
be given by way of increase of the capital of the stock, it should 
be added to the capital settled ; but if by way of interest or 
dividend, it should go to the person entitled to the interest of 
such capital. At a meeting of the company, after voting the 
usual dividend, it was resolved, that a further sum of 12/. per 
share should be taken out of the rents and profits, and divided 
amongst the proprietors. Held, that the bonus on the settled 
shares was to be added to the trust fund. Ward v. Combe, 7 
Sim. 634. 

CHARGE. (Of debts and legacies by will.) A testator directed 
debts and legacies to be paid within six months after his decease, 
and then gave all the rest and residue of his estate, real and 
personal : Held, that the debts and legacies were charged upon 
the land. Mirehouse v. Scaife, 2 M. & C. 695. 

CHARITY. (Cy pres—Refunding.) A testatrix, in 1680, devised 
an estate subject to a rent charge in fee, given by her will to 
another person, which by another paper she declared to be in 
trust as to the greater part thereof, for the maintenance of a 
catholic priest, who was before spoken of as being entertained 
for the maintenance of poor catholics. Upon an information 
being filed, (before the passing of 2&3 W. 4,c. 115, legal- 
ising bequests for the support of the catholic religion): Held, 
that the above purpose was illegal and void, but that the purpose 
being in its nature charitable, that part of the rent charge which 
had been given towards it, was applicable cy pres to a charit- 
able purpose to be appointed by the crown. 

Held, also that a person who had purchased the estate with a 
knowledge of the charge, but who had ever since refused to 
pay it, was chargeable with the arrears from the time of the 
purchase ; such arrears extending over a period of nine years 
to the time of filing the information. 

Whether the act, 2 & 3 W. 4,c. 115, has a retrospective 
effect, quere ? Attorney General v. Todd, 1 Keen, 803. 
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DOWER. (Annuity.) Where a testator devised all and singu- 
lar his freehold and copy-hold estates upon certain trusts for 
the benefit of his family, subject to an annuity to his wife dur- 
ing widowhood, and bequeathed to her the use of his household 
goods and furniture, also during widowhood: Held, that she 
was entitled both to the annuity and to her dower. Dowson v. 
Bell, 1 Keen, 731. 

2. (Annuity—Surplus.) Where a testator gave an annuity to his 
wife during widowhood, out of the rents and profits of all his 
real estate, and directed that after providing also thereout for 
the maintenance and education of his son, the surplus of such 
rents and profits should accumulate for the benefit of such son : 
Held, that the case was distinguished from that of Jones v. 
Collyer, (Amb. 730), by reason of the annuity being charged 
upon all the real estate, and that the widow was entitled both 
to the annuity and her dower. Harrison v. Harrison, 1 Keen, 
765. 

FRAUD. (Patient and medical adviser.) The principle upon 
which the court deals with transactions between solicitor and 
client applies also to other cases of confidential relationship. 
Thus where a medical attendant had obtained from an aged patient 
an agreement to pay him 25,000/. after death in consideration 
of his past and future services, which services were continued 
for several years afterwards, and until the death of the patient: 
Held, that such agreement was void upon the above equitable 
ground, and it was intimated by the court that it was void even 
at law, on the ground of public policy, as giving to the medical 
attendant an interest in the death of his patient. Dent v. Ben- 
nett, 7 Sim. 539. 

LEGATEE. (Misdescription of.) The description of a lega- 
tee by a wrong character, where there is no question as to his 
identity, will not affect his right to the legacy, unless the char- 
acter attributed to him was assumed for the purpose of deceiv- 
ing the testator. 

Where a testator gave a legacy toa person whom he described 





as his widow, but who, it afterwards appeared, was previously 
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married to a person still living at the time of the suit, the tes- 
tator having had, at the time of his supposed marriage, the same 
reason as the legatee for supposing that her real husband was 
alive, the legacy was held good. Giles vy. Giles, 1 Keen, 685. 

PARTIAL INSANITY. (Evidence of.) Where a transaction 
is impeached on the ground of unsoundness of mind, proofs of 
general sanity are of themselves no sufficient answer to alleged 
indications of insanity on other points. Steed v. Calley, 1 
Keen, 620. 

2. (Effect of, coupled with confidence.) What degree of weakness 
of intellect in a donor is sufficient when coupled with the fact of 
habitual confidence reposed by him in the donee to avoid a gift, 
considered. Ib. 

3. (Effect of, on dealing with third party.) Where the gift was 
set aside, a transaction on which it was founded, being a pur- 
chase hy the donor from a third party for the purposes of the 
gift, was also rescinded. Ib. 

SECRET TRUST. (Promise by devisee.) Testator gave all 
his real and personal estate to his wife absolutely, adding these 
words, “‘ having a perfect confidence that she will act up to 
those views which I have communicated to her, in the ultimate 
disposal of my property after her decease.” The wife died 
intestate, and a bill was filed by two natural children of the 
testator against her heir and administrator, and against the heir 
and next of kin of the testator, to establish a secret trust on be- 
half of the plaintiffs, on the ground of a promise given by the 
wife, when the will was made, that she would dispose of the 
whole of the property in favor of them. Nothing, however, 
was proved beyond a promise to give an uncertain quantity, if 
the plaintiffs were respectable: Held, that the circumstances 
were not sufficient to raise a trust, though it was said by the 
court, that it would have been otherwise if the case stated by 
the bill had been made out. 

No objection was taken on the ground of the trust being set 
up after the death of the alleged trustee: nor was any notice 
taken in the judgment of a claim set up by the next of kin of 
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the testator, who contended that the devise to the wife was for 
life only. Podmore v. Gunning, 7 Sim. 644. 

TRUSTEE. (Discharge of costs.) The trustees of asettlement 
applied to be discharged from their trust, on the ground of the 
unexpected responsibility thrown upon them, by the repeated 
charges and annuities to which the tenant for life had subjected 
his interest, and also stating, which was admitted, that they had 
applied to the tenant for life to appoint new trustees in their 
room, which he had failed to do: Held, that the costs of obtain- 
ing the discharge should be paid out of the interest of the tenant 
for life. Coventry v. Coventry, 1 Keen, 758. 

2. ( Trustees with power of sale.) ‘Trustees who have a power of 
sale, at the request and by the direction of the tenant for life, 
have a discretion as to the exercise of that power which the 
court will not control. Thomas v. Dering, 1 Keen, 729. 
WILL. (Construction—Exception from previous gift annulled by 
general bequest.) A testatrix gave to her niece, among other 
things, all her coins in and about her dwelling-house, except 
those of the two last and present kings, and also gave her a 
pecuniary legacy. Shealso gave to another person specifically 
some of the property in the same house. She then made a 
general residuary bequest to another person except as other- 
wise disposed of, and then gave to her niece all her property in 
and about her said dwelling-house except what she had other- 
wise given. A variety of guineas and sovereigns of the three 
reigns specified in the exception were found in the house : Held, 
that they passed by the general bequest of all property in the 
house. Brooke v. Turner, 7 Sim. 671. 

. (Property in and about a house.) Held, that by the description 
of ‘all the property over which | have any disposing power in 
and about my said dwelling-house,” securities for money, pro- 
missory and country bank-notes, did not pass, but that Bank of 
England notes do pass. (Popham v. Lady Aylesbury, 1 Amb. 
68. See also 15 Ves. 326, 327). Ib. 
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11.—DIGEST OF AMERICAN CASES. 


Selections from R. M. Charlton’s (Georgia) Reports; 1 Shepley’s (13 Maine) 
Reports ; 12 Peters (U. 8.) ; 2 Wharton (Pennsylvania). 


ACTION ON THE CASE. (False imprisonment.) Where one, 
through his own error, mistake or negligence, causes the arrest 
and imprisonment of an innocent man, who has given no occa- 
sion for suspicion by his own misconduct; the assurance of the 
complainant, however strong it may be, that the accused was 
guilty of the crime imputed to him, is not sufficient evidence of 
probable cause for such arrest. Merriam v. Mitchell, 1 Shep- 
ley, 439. 

AMENDMENT. (By officer.) An officer will not be permit- 
ted to amend a return of an attachment of real estate upon a 
writ by altering the date thereof, when the rights of third per- 
sons have intervened. Berry v. Spear, 1 Shepley, 187. 

2. (By town clerk.) Where a town clerk has made an erroneous 
record of a vote, it is competent for him, while in office, to 
amend it according to the truth. Chamberlain v. Dover, 1 
Shepley, 466. 

ATTORNEY. (Responsibility for.) A party is responsible for 
the acts of the attorney of record regularly employed by him 
in the case. Fling v. Trafton, 1 Shepley, 295. 

BAILMENT. (Negligence.) In an action against a bailee, the 
question of negligence is a question of law for the court to de- 
termine. Morel v. Roe, Charlton, 19. 

2. (Same.) But the facts from which it is, or is not inferred, must 
be found by the jury. Jd. 

3. (Carrier.) In contracts for conveying goods on freight, there 
is an implied undertaking by the carrier, that he has a compe- 
tent knowledge of the navigation, and he will be liable for a 
loss, occasioned by a want of such knowledge. Jb. 


BANKS. (Purchase of stock by.) If the capital of a bank can- 
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not be usefully employed in loans, there can be no objection to 
investing a portion thereof in the purchase of its own stock. 
And the directors of the bank have a right to dispose of the 
stock so purchased by them. Hartridge and another v. Rock- 
well and another, Charlton, 260. 

BILLS OF EXCHANGE, AND PROMISSORY NOTES. ( Dis- 
charge of indorser.) The omission by the indorsee and 
holder of a note to charge in execution a prior indorser, (who 
had been surrendered by his bail before judgment, and dis- 
charged in consequence of such omission), will not operate to 
discharge a subsequent indorser from his liability to such hold- 
er. Wakefield y. Lambert, Charlton, 13. 

2. (Delay by payee.) Mere delay by the payee, after a note falls 
due, in enforcing payment against the principal, without binding 
himself to give further time, does not discharge a surety. Free- 
man’s Bank vy. Rollins, 1 Shepley, 202. 

3. (Receipt of interest by payee.) The receipt of interest for a 
stipulated time in advance from the principal by the payee, after 
the note has become payable, is not evidence of an agreement 
to give further credit thereon ; and does not discharge the 
surety. Ib. 

4. (Damages.) A bill of exchange accepted, and indorsed by 
citizens of Kentucky, and there negotiated, payable at New 
Orleans, is not, by force of the statute of Kentucky of 1798, 
subject to the payment of ten per cent. damages. The Bank 
of the United States v. Daniels, 12 Peters, 32. 

5. (Foreign bill.) A bill of exchange drawn in one state of the 
United States, on a person in another state, and payable there, 
is a foreign bill. Ib. 

6. (Same.) Where a bill was drawn in Kentucky on a person in 
Kentucky, and accepted, payable in New Orleans, the acceptor 
is liable to the contract to the same extent as he would have 
been if he had accepted the bill in Louisiana. As a foreign 
bill, the holders were entitled to re-exchange, by commercial 
usage, when the protest for non-payment was made. Jb. 

7. (Order on postmaster general.) An order drawn by a con- 
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tractor on the postmaster general, in the following words : 
“ Sir,—On the first day of January, 1836, pay to my order 
$5000, for value received, and charge the same to my account, 
for transporting the United States mail, and oblige your friend, 
J. R.”—was held not to be a negotiable bill of exchange, so as 
to entitle the holder to sue in his own name. Reeside v. Knoz, 
2 Wharton, 233. 

8. (Giving time by holder.) Where the holder of a promissory 
note, on the day that it became due,accepted from the maker a 
check drawn upon a bank, by a firm consisting of the maker 
and a third person, dated six days afterwards, which check was 
to be in full satisfaction of the note, in case it was paid at matu- 
rity ; it was held that this amounted to a suspension of the 
remedy against the maker, and discharged the indorser. Okie 
v. Spencer, 2 Wharton, 253. 

9. (Remedy of indorser.) The payee and indorser of a promis- 
sory note, who indorsed it for the accommodation of the maker, 
and without any consideration between them, and who after- 
wards was compelled to pay the amount to the holder, cannot 
recover from the maker on any of the money counts in indebi- 
tatus assumpsit, but must sue on the note: and if more than 
six years have elapsed between the time at which the note fell 
due and the commencement of the action, he cannot recover, 
although he may have paid the amount to the holder within six 
years. Kennedy v. Carpenter, 2 Wharton, 344. 

10. (Death of one joint indorser.) If one or two joint payees and 
indorsers of a note, discounted for the accommodation of the 
maker, die before the note falls due, his representatives are not 
liable to the holder for any part of the amount. Jb. 

11. (Same.) Wherea note was made by the defendant in favor of 
A. and B., and jointly indorsed by them for the accommodation 
of the defendant, and the proceeds of the note, which was dis- 
counted by a bank, went to the credit of the defendant, and A. 
died before the note became due, and his administrators paid 
one half of the amount to the bank, B. paying the other half; 
it was held, that the administrators could not recover the amount 
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so paid by them ; the payment having been voluntary, and in 
their own wrong. Kennedy v. Carpenter, 2 Wharton, 344. 

BILL OF SALE. (Mark for name.) Under the laws of 
Louisiana, and the decisions of the courts of that state, a mark 
for the name, to an instrument, by a person who is unable to 
write his name, is of the same effect as a signature of the 
name. Zacharie and Wife v. Franklin and Wife, 12 Peters, 
151. 

2. (Synallagmatic contract.) A bill of sale of slaves and furniture, 
reciting that the full consideration for the property transferred 
had been received, and which does not contain any stipulations 
or obligations of the party to whom it is given, is not a synallag- 
matic! contract, under the laws of Louisiana; and the law does 
not require that such a bill of sale shall have been made in as 
many originals as there were parties having a direct interest in 
it, or that it should have been signed by the vendee. Ib. 

BONDS. (Securities of obligor.) The failure of the obligee, to 
notify to the securities of the obligor the delinquency of their 
principal, as soon as discovered, will not relieve them from their 
obligation, Planters’ Bank v. Lamkin, Charlton, 29. 

CHALLENGE FOR CAUSE. (Former peremptory challenge.) 
The prisoner, on being put upon his trial, challenged a juror 
peremptorily, and he was set aside. ‘The jury, after hearing the 
evidence, not being able to agree, were discharged by consent. 
The prisoner was again put upon his trial at the same term, and 
one of the jurors whom he had challenged peremptorily at the 
former trial, being again presented to him, was challenged by 
him for cause, and the cause assigned was, that he had set him 
aside peremptorily on the former trial, and thereby created a 
prejudice on his mind. Held, that it was not a good challenge 
for cause. State v. Henley, Charlton, 505. 


1 We have taken the liberty to correct Mr. Peters’s spelling of this word, 
(cynalagmatic, pp. 151 and 162), for which we can perceive no authority, 
either in the Greek, from which the term is derived, or in the French word 
synallagmatique, from which it is adopted into the Louisiana code. In the 
argument of counsel for the plaintiffs, (p. 157), it is spelt synalagmatic. 











Ne 











<<. 


1838. ] Digest of American Cases. 145 


CHANCERY. (Bar to proceedings in by judgment at law.) An 


action was brought by one, who had been under guardianship, as 
a spendthrift, against his former guardian, in the name of the 
judge of probate upon the guardianship bond, in which action 
it was alleged, that the guardian had conducted unfaithfully and 
fraudulently in the sale of the real estate of the ward, sold at 
public auction for the payment of his debts ; that the guardian 
had become the purchaser of the estate, and had sold it again at 
an advance; and that this advance should have been for the 
benefit of the ward, and should have been credited in the guar- 
dian’s account. This action was tried upon the merits, a verdict 
was found for the defendant, and judgment was rendered thereon. 
Afterwards, the spendthrift brought a bill in equity, against the 
guardian, charging the same facts without imputing fraud, and 
claiming the difference between the purchase and sale, as a 
trust; to which the guardian pleaded the former judgment in 
bar. On demurrer, this was held a good plea. Emery v. Good- 
win, 1 Shepley, 14. 


COMPOSITION WITH CREDITORS. (Performance of condi- 


© 
w~ 


tion.) It is generally true in cases of composition, that the 
debtor who agrees to pay a less sum in the discharge of a con- 
tract, must pay punctually. If the agreement stipulates for 
partial payments, and the debtor fails to pay, the condition to 
take part is broken, the second contract forfeited ; and is no bar 
to the original cause of action. Clarke and another v. White, 
12 Peters, 178. 

(Same.) In a composition for a debt, by which one party 
agreed to deliver goods to the amount of seventy per cent. in 
satisfaction of a debt exceeding ten thousand dollars, and omit- 
ted to deliver within one dollar and forty-one cents of the 
amount; the mistake is too trivial to deserve notice. Ib. 
(Underhand agreement.) If, upon failure or insolvency, one 
creditor goes into a contract of general composition common to 
the others ; at the same time, having an underhand agreement 
with the debtor, to receive a larger per cent. ; such agreement 
is fraudulent and void. Jb. 
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(Same.) The rule cutting off underhand agreements in cases 
of joint and general compositions, as a fraud upon the other 
compounding creditors, and because such agreements are sub- 
versive of sound morals and public policy ; has no application 
to a case where each creditor acts not only for himself, but in 
opposition to every other creditor: all equally relying on their 
vigilance to gain a priority, which, if obtained, each being en- 
titled to have satisfaction, cannot be questioned. Ib. 


CONSTITUTIONAL LAW. (Duties.) An ordinance of the 


7. 


city council of Savannah, passed under the authority of an act 
of the legislature of Georgia, imposed a tax on all goods, &c. 
not the produce of the state, sold on commission by any person 
residing within the city: held, that such tax was not an impost 
or duty on imports, but that it was a legitimate exercise of the 
power of a state to regulate its internal commerce. Cumming 
v. Mayor and Aldermen, §c., Charlton, 26. 


. (Bill of credit.) A bank bill, issued by an institution taking 


its franchises from state authority, for the mere legal conven- 
iences of a corporate body, is not a bill of credit, within the 
inhibition of the constitution of the United States. State v. 
Calvin and another, Charlton, 151. 

(Pilotage.) ‘The states retain the power to legislate upon the 
subject of pilotage, within their own territories and over their 
own citizens, unless such legislation interfere with, or is con- 
trary to an act of congress, passed in pursuance of the consti- 
tution. Low v. Commissioners of Pilotage, Charlton, 302. 


. (Contract.) A state law which impairs the obligation of a 


contract, made prior to its passage, is unconstitutional and in- 
operative. Forsyth v. Marbury, Charlton, 324. 


. (Same.) And it is equally so, whether the contract exists in 


its original shape, or has been merged in a judgment. Id. 


. (Statute of limitations.) A statute of limitations, to be consti- 


tutional and operative, must give an allowance of time in futuro, 
to commence the action. Jb. 

(Levy on property.) A law which prohibits a levy on a portion 
of the debtor’s property, previously subject to an existing judg- 
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ment, is unconstitutional, as it impairs the obligation of a con- 
tract. Ib. 

8. (Inspection laws.) Inspection laws may be constitutionally 
applied, not only to the produce of the country to be exported, 
but.to imports brought in for the purpose of sale within the state. 
Green vy. Mayor and Aldermen of Savannah, Charlton, 368. 

9. (Proof of judicial proceedings.) So much of the act of con- 
gress of 27th March, 1804, as extends the provisions of the act 
of 1790, (regulating the mode of proving in one state the judi- 
cial proceedings, &c. in another state), to the territories of the 
United States, so as to prescribe the mode of proof, or the effect 
to be given to a judgment of a court of a territory, in the courts 
of a state, is unconstitutional. Seton v. Hanham, Charlton, 374. 

CONVEYANCE. (Stake and stones.) Where a stake and stones 
are referred to, as a monument, in a deed or levy, parol proof 
is admissible to show their location. Wing v. Burgis, 1 Shep- 
ley, 111. 

2. (Reservation of timber.) By a reservation in a deed of “ all 
the pine timber on said land above the size of ten inches in 

’ such timber trees con- 

tinue the property of the grantor, while they remain, with the 


diameter, twenty feet from the stump,’ 


right in so much of the soil, as is necessary to sustain them. 
Howard v. Lincoln, 1 Shepley, 122. 

3. (Boundary.) Ina conveyance, where the land is bounded on 
a pond, the grant extends only to the margin of the pond. Brad- 
ley v. Rice, 1 Shepley, 198. 

4. (Same.) And in such case, the grant is limited by the margin 
of the pond, as it existed at the time of the conveyance ; whether 
it was then in its natural state, or raised above it by a dam, 
or depressed below it by the deepening of its outlet. Id. 

5. (Terms of exclusion.) To, from, or by, are terms of exclusion, 
unless by necessary implication they are manifestly used in a 
different sense. Jb. 

6. (Description by number.) Where the number of the lot on a 
plan referred to in the deed is the only description of the land 
conveyed ; the courses, distances and other particulars in that 
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plan are to have the same effect, as if recited in the deed. 
Thomas v. Patten, 1 Shepley, 329. 


. (Survey and plan.) It is a well settled rule, that where an 


actual survey was made, and monuments were marked or erect- 
ed, and a plan was afterwards made, intended to delineate such 
survey ; and there proves to be a variance between the survey 
and the plan, that the survey must govern. Ib. 

(Same.) But no such rule of construction has obtained, where 
the survey was subsequent to the plan. Jb. 


. (Proprietors’ vote.) A vote of the proprietors, that a specified 


portion of their common lands, be sold by their standing com- 
mittee at public or private sale, and that a deed thereof be given 
to the purchaser by their clerk, approved by the committee, is 
a mere authority to sell, and does not convey the land without 
adeed. Thorndike vy. Richards, 1 Shepley, 430. 


CO-PARTNERSHIP. (Levy on property of.) A creditor who 


has obtained judgment against one co-partner in his individual 
capacity, which judgment was anterior to the co-partnership, 
has the right to levy on the partnership effects and to sell his 
debtor’s interest therein, without reference to the claim of the 
creditors of the firm. Ex parte Stebbins and Mason, Charlton, 
77. 


. (Power of attorney.) If on the dissolution of a firm, power 


be given to one partner to collect the debts thereof, such part- 
ner may execute a power of attorney for self and partners, for 
the purpose of authorizing a third person to collect the same. 
Nichols and another vy. Dennis and another, Charlton, 188. 


CORPORATIONS. (Franchises.) Private corporations cannot 


be deprived of their franchises, but by a judicial judgment upon 
a quo warranto, but public corporations, created for the purposes 
of city government, may be controlled, and have their consti- 
tutions amended and altered by the legislative power. State v. 
Mayor and Aldermen of Savannah, Charlton, 250. 


. (Political.) A political corporation, created for the purposes 


of municipal government, is liable to the superintendence and 


control of the legislature, which may enlarge, modify, change 
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or restrain its charter. Mayor and Aldermen, &c. v. President, 
§c. of Steamboat Company, Charlton, 342. 

CRIMINAL LAW. (Fugitives.) A person charged with a 
felony in another state, and fleeing to Georgia, may, upon a 
principle of comity between sovereign states, be detained for a 
reasonable period, for the purpose of affording an opportunity 
to the proper authority, to demand the prisoner. State v. 
Howell, Charlton, 120. 

2. (Felony.) Felony, in Georgia, is the commission of a crime, 
which subjects to infamous punishment. A. v. B., Charlton, 
228. 

3. (Same.) Forfeiture of lands or goods is not, in Georgia, a 
component part of the punishment of felony. Jb. 

DEED. (Testimony of subscribing witness.) Where a deed 
appeared to have been executed more than thirty years before 
the trial ; and where the only subscribing witness testified, that 
at the time of the date he subscribed his name as a witness to 
the deed in the presence of both parties, but could remember 
no other circumstance taking place at the time ; and where sub- 
sequently the deed was in the possession of the grantee ; it was 
held, that there was sufficient evidence of its execution and 
delivery. Lawry v. Williams, 1 Shepley, 281. 

2. (Same.) <A deed, although not acknowledged or recorded, is 
good against the grantor or his heirs. Ib. 

DONATIO CAUSA MORTIS. (When good.) To constitute a 
good donatio causa mortis, it is not necessary that the donor 
should be in such extremity as is requisite to give effect to a 
nuncupative will. Nicholas v. Adams, 2 Wharton, 17. 

2. (Subsequent will.) ‘The making of a will, after an alleged 
donatio causa mortis, is not conclusive against the donee. Jb. 

DISTRICT OF COLUMBIA. (Control of Congress.) There is, 
in the district of Columbia, no division of powers between the 
general and state governments. Congress has the entire con- 
trol over the district, for every purpose of government ; and it 
is reasonable to suppose, that in organizing a judicial department 
in this district, all the judicial power necessary for the purposes 
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of government, would be vested in the courts of justice. Ken- 
dall, Postmaster General y. The United States, 12 Peters, 524. 

DURESS. (Unlawful imprisonment.) If a man execute a bond 
for fear of unlawful imprisonment, he may avoid it on the ground 
of duress. Inhabitants of Whitefield vy. Longfellow, 1 Shepley, 
146. 

2. (Same.) Where a man is lawfully arrested, and offers to give 
such bond, as entitles him by law to be set at liberty, but the 
bond is refused, and the person detained under arrest through 
ignorance, and an obligation is given by him through fear of 
such unlawful imprisonment, it may be avoided. Ib. 

3. (Same.) But if such person act freely and voluntarily, although 
under such unlawful detention, the obligation is valid. Jd. 

ENGLAND. (Laws of.) The common and statute law of Great 
Britain, as it prevailed in the province of Georgia on the 10th 
of May, 1776, has been adopted in the state of Georgia. Moss 
v. Wood, Charlton, 42. 

2. (Decisions.) And decisions of the English courts of justice 
made after that date, contravening decisions made prior to that 
period, are wholly inoperative in Georgia. Ib. 

3. (Criminal law.) It seems, that the penal code of Georgia 
does not abrogate all the criminal law of England, in force 
anterior to its passage, but leaves it as it was, with a restriction 
only as to any punishment, which may be incompatible with the 
nature and purposes of a penitentiary system. State vy. Malo- 
ney, Charlton, 84. 

4. (Modern decisions.) Modern decisions of courts of England, 
subversive of the ancient common law or statutory principles 
adopted in Georgia, are of no authority in that state. A. v. B., 
Charlton, 228. 

ESTOPPEL. (Consideration.) ‘The grantor is not estopped to 
prove, that there were other considerations, than that expressed 
in the deed. Emmons vy. Littlefield, 1 Shepley, 233. 

2. ( Title subsequently acquired.) Where one conveys to another, 


by deed of general warranty, land to which he had not then a 
perfect title; any title subsequently acquired by the grantor will 
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enure by estoppel to the grantee. Lawry v. Williams, 1 Shep- 
ley, 282. 

EVIDENCE. (Performance of conditional acts.) Where the 
charter of a bank required that certain acts should be performed, 
before it should be considered as incorporated—proof that its 
bills were received by the public officers of the state granting 
the charter, in payment of public debts, and that such bills were 
in general circulation in said state, held sufficient evidence on 
an indictment for coumerfeiting its bills, that the conditions had 
been complied with, and that the bank was an “ incorporated 
bank.” State v. Calvin and another, Charlton, 151. 

2. (Grantor.) One who has given a deed of warranty to the 
demandant, and also a deed of quitclaim to the tenant, is a com- 
petent witness for the latter, on the question of title to the same 
land. Wise v. Tripp, 1 Shepley, 9. 

3. (County attorney.) The county attorney cannot be admitted 
as a witness, to disclose the proceedings before the grand jury. 
McLellan v. Richardson, 1 Shepley, 82. 

4. (Particeps criminis.) In a libel for divorce, the particeps 
criminis, if unmarried, is a competent witness. Moulton, Lib. 
v. Moulton, 1 Shepley, 110. 

. (Promisor-principal.) In a several action on a note by the 


en 


payee against a surety, the principal is a competent witness ; 
and his testimony is admissible to prove facts in relation to it 
happening after its execution. Freeman’s Bank v. Rollins, 1 
Shepley, 202. 

6. (Interested witness.) The established rule is, that if a witness 
be discovered to be interested during any part of the trial, his 
testimony is to be disregarded, although there has been a pre- 
vious unsuccessful attempt to exclude him by the party against 
whom he was called. Butler v. Tufts, 1 Shepley, 302. 

7. (Same.) Where a party has attempted to exclude a witness, 
produced against him, by evidence of his interest from others, 
and has failed, the judge may in his discretion permit him to 
examine such witness on the voir dire; but it is doubtful 
whether this may be claimed, as matter of right. Jd. 
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8. (Issuing of writ.) It is competent to prove by parol evidence, 
that a writ, appearing by its date to have been issued on the 
Lord’s day, was in fact made on a different day. Trafton v. 
Rogers, 1 Shepley, 315. 

9. (Private acts.) By the statute 1821, ch. 59, § 33, the copies 
of private acts of the legislature, printed under the authority of 
the state, are to be received as evidence thereof in all courts of 
law. Baring v. Harmon, 1 Shepley, 361. 

10. (Admissibility of.) When evidence has been offered on the 
trial and rejected, in determining the question submitted to the 
court, the truth of the facts offered to be proved is to be con- 
sidered as established. Galvin v. Thompson, 1 Shepley, 367. 

11. (Agent.) The declarations of an agent cannot be given in 
evidence against his principal, unless made in the actual dis- 
charge of the duties of his agency. Gooch v. Bryant, 1 Shep- 
ley, 386. 

12. (Alteration of a figure.) The alteration of a figure in the 
date of a note, proved only by inspection of the note, is not of 
itself evidence, that the alteration was made after the signature 
and delivery. Ib. 

13. (Rebutting testimony.) Evidence will be legal, as rebutting 
testimony, to repel an imputation or charge of fraud, which 
would not be admissible as original evidence. Zacharie and 
Wife v. Franklin, 12 Peters, 151. 

14. (Mistake of scrivener.) Parol evidence is admissible to prove, 
that through the mistake of the scrivener, a clause intended by 
the parties to be in an agreement for the sale of land, was 
omitted. Gower v. Sterner, 2 Wharton, 75. 

15. (Drawer of note.) The drawer of a promissory note is nota 
competent witness in an action by the holder against the indor- 
ser, to prove that the plaintiff was an original party to the draw- 


ing of the note, and agreed not to hold the defendant responsible 
for his indorsement. Emerick vy. Harley, 2 Wharton, 50. 

16. (Indorser of note.) The indorser of a promissory note is 
nota competent witness to prove the hand-writing of the drawer, 
in an action by the holder of the note against him; because 
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he would be entitled, if the plaintiff should recover, to an assign- 
ment of the judgment against the drawer, on paying the amount 
of the note, &c. Geoghegan y. Reid, 2 Wharton, 152. 

EXECUTION. (False return.) Where an officer returned an 
execution in no part satisfied, and an action is brought upon the 
judgment on which the execution issued ; the officer will not be 
permitted by his testimony to defeat such action, by showing 
his return to be false. Wyer v. Andrews, 1 Shepley, 168. 

2. (Satisfaction of, after return day.) If an officer, after the 
return day of an execution in his hands, without authority from 
the creditor, receive the amount of such execution from the 
debtor, it is no satisfaction of the judgment. Jb. 

3. (Authority of officer.) The testimony of officers and counsel- 
lors, to show that an officer is generally considered, as having 
authority to receive the amount and discharge an execution re- 
maining in his hands, after the return day, is inadmissible. Jb. 

EXECUTORS AND ADMINISTRATORS. (Waste of in- 
testate.) An administrator cannot be called to account, for 
the alleged waste of his intestate, committed on an estate, 
whereof he was executor, by bill brought by a legatee or a 
creditor of such wasted estate. The legal representative of such 
estate must bring the suit. Welman v. Armour, Charlton, 6. 

2. (Possession by heir or legatee.) A general release or receipt, 
in full of all demands, will not extend to claims held by such 
releasor, as executor. Wiggins v. Norton, Charlton, 15. 

3. (Probate of will in another state.) When the copy of a will 
and of the probate of it in another state, is duly filed in the 
proper probate office in this state, it has relation back to the 
time of the decease of the testator. Hovey v. Deane, 1 Shep- 
ley, 31. 

EXECUTOR DE SON TORT. (Vendee.) It seems, that 
where possession of goods is taken by a vendee, after the death 
of vendor, under a deed fraudulent as to creditors, the vendee is 
liable to the creditors of deceased vendor, as executor de son 
tort. Howland, Ward & Spring v. Dews, Charlton, 383. 

2. (Same.) And where the vendor remained in possession of the 
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goods after the execution of the deed, and the vendee took pos- 
session the day before the death of the vendor, and whilst he 
was in extremis, and the jury found, by their verdict, that such 
deed was fraudulent ; held, that the vendee was chargeable to 
the creditors of deceased vendor, as executor de son tort. Ib. 

FEME COVERT. (Separate estate of.) It isthe settled law of 
Pennsylvania, that a married woman is to be deemed to possess 
no power in respect to her separate estate, but what is positive- 
ly given, or reserved to her, by the instrument creating such 
estate. Thomas v. Folwell, 2 Wharton, 11. 

FOREIGN ATTACHMENT. (Authority of circuit courts.) 
Process of foreign attachment cannot be properly issued by the 
circuit courts of the United States, in cases where the defend- 
ant is domiciled abroad, or not found within the district in which 
the process issues, so that it cannot be served upon him. ‘To- 
land vy. Sprague, 12 Peters, 300. 

2. (Same.) <A party against whose property a foreign attachment 
has issued in a circuit court of the United States, although the 
circuit court had no right to issue such an attachment, having 
appeared to the suit, and pleaded to issue, cannot afterwards 
deny the jurisdiction of the court. The party had, as a personal 
privilege, a right to refuse to appear; but it was also competent 
to him to waive the objection. Jb. 

3. (Legacy.) In Pennsylvania a legacy cannot be attached in the 
hands of an executor, for the debt of the legatee, by process of 
foreign attachment. Shewell v. Keen, 332. S. P. Barnett v. 
Wheaver, 2 Wharton, 418. 

GRANTS OF LAND. (Byalaw.) <A grant may be made by 
a law, as well as a patent pursuant to a law; and a confirma- 


tion by a law is as fully to all intents and purposes a grant, as 
if it contained in terms a grant de novo. Strother vy. Lucas. 
12 Peters, 410. 

GUARANTY. (Offer and acceptance of.) Where an offer of 
guaranty is made, accompanied with a request for an answer, 
in order to make it binding upon the individual offering, it is 
necessary that he be informed by the person to whom it is 
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offered, of his assent to such offer. Valloton v. Gardner, 
Charlton, 86. 

2. (Same.) Where no such assent is signified, and the note of the 
individual for whose benefit the guaranty was offered, is taken 
by the creditor, after the debt or liability which formed the sub- 
ject-matter of the offer, has been incurred, it is a complete 
waiver of the guaranty. Jb. 

3. (Obligation of notice.) 'The rule is well settled, that the 
guarantor of a promissory note, whose name does not appear 
on the note, is bound without notice, where the maker of the 
note was insolvent at its maturity; unless he can show he has 
sustained some prejudice by want of notice of a demand on 
the maker of the note, and notice of non-payment. Reynolds 
and another y. Douglass and another, 12 Peters, 497. 

INSANITY. (Lucid interval.) Where previous insanity is 
shown, the burthen of proof is thrown on the party, who seeks 
to establish an act as done in a lucid interval. Griffin v. Grif- 
jin, Charlton, 217. 

2. (Same.) But proof that the act done, was in itself natural 
and rational, will control evidence of habitual insanity. 0. 
INSURANCE. (Abandonment.) By the well settled principles 
of law, in the United States, the state of the facts, and not the 
state of the information at the time of the abandonment, consti- 
tutes the criterion, by which it is to be ascertained whether a 
total loss has occurred or not, for which an abandonment can 
be made. If the abandonment when made is good, the rights 
of the parties are definitively fixed ; and do not become changed 
by any subsequent events. If, on the other hand, the abandon- 
ment when made is not good, subsequent circumstances will 
not affect it ; so as retroactively to impart to it a validity which 
it had not at its origin. Bradlie vy. The Maryland Insurance 

Company, 12 Peters, 378. 

2. (Same—technical total loss.) In cases where the abandon- 
ment is founded upon a supposed technical total loss, by a 
damage or injury exceeding one half the value of the vessel ; 
although the fact of such damage or injury must exist at the 
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time, yet it is necessarily open to proof, to be derived from 
subsequent events. Thus, if the repairs, when subsequently 
made, clearly exceed the half value, it is plain that this affords 
one of the best proofs of the actual damage or injury. On the 
other hand, if the subsequent repairs are far below the half 
value, this, so far as it goes, affords an inference the other way. 
In many cases of stranding, the state of the vessel! may be such, 
from the imminency of the peril, and the apparent cost of ex- 
penditures requisite to deliver her from it, as to justify an aban- 
donment ; although, by some fortunate occurrence, she may be 
delivered from her peril without an actual expenditure of one 
half of her value, aftershe is in safety. Where, in the circum- 
stances in which the vessel then may have been, in the highest 
degree of probability, the expenditures to repair her would ex- 
ceed half her value, and if her distress and peril be such as 
would induce a considerate owner, uninsured, and upon the spot, 
to withhold every attempt to get the vessel off, because of such 
apparently great expenditures ; the abandonment would, doubt- 
less, be good. Ib. 

(Same.) In respect to the mode of ascertaining the value of 
the ship, and, of course, whether she is injured to the amount 
of half her value, it has, on the fullest consideration, been held 
by the supreme court, that the true basis of the valuation is the 
value of the ship at the time of the disaster; and that if after 
the damage is or might be repaired, the ship is not or would 
not be worth, at the place of repairs, double the cost of repairs, 
it is to be treated as a technical total loss. Jb. 

. (Same.) ‘The valuation in the policy, or the value at the home 
port, or in the general market of other ports, constitutes no in- 
gredient in ascertaining whether the injury by the disaster is 
more than one half of the value of the vessel, or not. For the 
like reason, the ordinary deduction in case of a partial loss, of 
“one third new for old,” from the repairs, is equally inappli- 
cable to cases of a technical total loss, by an injury exceeding 


one half of the value of the vessel. Jb. 
5. (Same—vretardation of voyage.) The mere retardation of the 
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voyage, by any of the perils insured against, not amounting to 
or producing a total incapacity of the ship eventually to perform 
the voyage, cannot, upon principles well established, be admit- 
ted to constitute a technical total loss, which will authorize an 
abandonment. A retardation for the purpose of repairing 
damage from the perils insured against, that damage not ex- 
ceeding one moiety of the value of the ship, falls directly 
within this doctrine. Under such circumstances, if the ship 
can be repaired, and is repaired, and is thus capable of per- 
forming the voyage, there is no ground of abandonment founded 
upon the consideration that the voyage may not be worth pur- 
suing, for the interest of the ship owner; or that the cargo has 
been injured so that it is not worth transporting further on the 
voyage: for the loss of the cargo for the voyage has nothing 
to do with the insurance upon the ship for the voyage. Ib. 
(Same—insurance on time.) An insurance on time, differs as 
to this point, in no essential manner, from one upon a particular 
voyage ; except in this, that in the latter case, the insurance is 
upon a specific voyage described in the policy ; whereas a 
policy on time insures no specific voyage, but it covers any 
voyage or voyages whatsoever, undertaken within, and not ex- 
ceeding, in point of duration, the limited period for which the 
insurance is made. But it does not contain an undertaking 
that any particular voyage shall be performed within a particu- 
lar period. It warrants nothing as to any prolongation or re- 
tardation of the voyage ; but only that the ship shall be capable 
of performing the voyage undertaken, notwithstanding any loss 
or injury which may accrue to her during the time for which 
she is insured; and of repairing it, if interrupted. Jd. 

(Proof of loss.) In an action on a policy of insurance, refer- 
ring to certain conditions, wherein it was stipulated, that the 
assured ‘ shall procure a certificate under the hand of a magis- 
trate, notary public, or clergyman, most contiguous to the place 
of the fire, and not concerned in the loss, or related to the in- 
sured or sufferers, that he is acquainted with the character and 
circumstances of the person or persons insured ; and knows or 





158 Jurisprudence. [Oct. 


verily believes, that he, she, or they, really and by misfortune, 
and without fraud or evil practice, hath or have sustained by 
such fire loss and damage to the amount therein mentioned ; 
and until such certificate is produced, the loss shall not be 


deemed payable ; ” 


after the destruction of the property insured 
by fire, the assured applied to the two nearest magistrates, who 
refused to give the required certificate, and then applied to the 
next nearest magistrate, who gave one, which was produced to 
the defendants: it was held, that the certificate of the nearest 
magistrate was a condition precedent to the right of the plaintiff 
to recover. Leadbetter vy. Etna Ins. Co. 1 Shepley, 265. 

INTEREST. (On bond.) Where a suit was instituted on a 
bond given for a certain sum of money, and conditioned for the 
performance of a duty, without any stipulation as to interest, 
and the jury, on an issue of fact submitted to them, found the 
bond declared on to be the deed of defendant, and assessed 
nominal damages : held, that interest could be awarded on such 
bond only in the shape of damages assessed by a jury. The 
Governor vy. Daniell, Charlton, 449. 

JOINT DEBTORS. (Payment, §c. by one.) In equity, the 
payment by, or the release and discharge of one joint debtor, 
will not operate as a discharge of the debt as to all, unless the 
intention of the parties and the justice of the case, require such 
a construction of the payment. Norris v. Ham, et al., Charl- 
ton, 267. 

JURISDICTION. (Judiciary act of the United States.) To 
give the supreme court of the United States jurisdiction, under 
the twenty-fifth section of the judiciary act, in a case brought 
from the highest court of a state, it must be apparent in the 
record, that the state court did decide in favor of the validity of 
a statute of the state, the constitutionality of which is brought 
into question on the writ of error. ‘Two things must be appa- 
rent in the record ; first, that some one of the questions stated 
in the twenty-fifth section did arise in the state court; and 
secondly, that a decision was actually made thereon, by the 
same court, in the manner required by the section. MM‘ Kinney 
v. Carroll, 12 Peters, 66. 
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JUSTICE’S COURTS. (Swifts in.) An entire contract cannot 
be divided, for the purpose of maintaining several suits, and 
bringing them within the jurisdiction of a magistrate. Ex parte 
Gale, Charlton, 214. 

JUSTICES OF THE PEACE. (Jurisdiction of.) No pre- 
sumption is to be made in favor of the jurisdiction of a justice 
of the peace. Dodge v. Kellock, 1 Shepley, 136. 

LAND. (Banks of rivers) It seems, that the owners of land 
on the rivers Delaware and Schuylkill, have a right to the land 
between high and low water mark between their boundary lines ; 
subject to the right of the public to pass over it in vessels, when 
covered with water. Ball v. Slack, 2 Wharton, 508. 

LANDLORD AND TENANT. ° (Use and occupation.) In as- 
sumpsit for use and occupation, it is not necessary to render 
the defendant liable, thet he should actually have held posses- 
sion for the whole time laid in the declaration, if he became 
tenant by contract, and retained the control and command of 
the property under such contract. Grant v. Gill, 2 Whar- 
ton, 42. 

2. (Distress.) A landlord may distrain for rent, which by the 
agreement of the parties is payable in advance. Beyer vy. Fen- 
stermacher, 2 Wharton, 95. 

3. (Necessary tools.) The terms ‘necessary tools of a trades- 
man,” in the law of Pennsylvania, which exempts certain articles 
from distress for rent, &c. are not to be restricted to those im- 
plements which are taken into the hands of the tradesman, but 
it seems, extend to all those articles, without which a man 
cannot work at his trade. M‘Dowell v. Shotwell, 2 Whar- 
ton, 26. 

4. (Same.) A weaver’s loom is comprised within the ‘“ neces- 
sary tools of a tradesman,” andassuch, is exempt from distress, 
under the act of 10th April, 1828. Id. 

5. (Lease.) A written authority from one to another to give a 

lease to a third person, on terms previously offered in writing 
by such third person, is not in itself a lease. Davis v. Thomp- 
son, 1 Shepley, 209. 
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LEGISLATIVE POWER. (To destroy offices.) The legisla- 


ture have power to destroy all offices (except those held by 
constitutional officers), which are made for civil government, 
and thus to put an end to the functions of the incumbents, be- 
fore their term of office shall have expired. State v. Mayor 
and Aldermen of Savannah, Charlton, 250. 


LIMITATION OF ACTIONS. (Merchants? accounts.) No prin- 


ciple of law is better settled, than, that to bring a case within 
the exception of merchandise accounts between merchant and 
merchant, in the statute of limitations, there must be an ac- 
count; and that, an account open or current; that it must be 
a direct concern of trade ; that liquidated demands on bills and 
notes, which are only traced up to the trade or merchandise, 
are too remote to come within this description. But when the 
account is stated between the parties, or when any thing shall 
have been done by them, which by their implied admission is 
equivalent to a settlement; it has then become an ascertained 
debt. Where there is a settled account, that becomes the cause 
of action, and not the original account; although it grew out of 
an account between merchant and merchant, their factors or 
servants. Toland v. Sprague, 12 Peters, 300. 


. (Same.) ‘The mere rendering an account does not make it a 


stated account; but if the other party receives it, admits the 
correctness of the items, claims the balance, or offers to pay it, 
as it may be in his favor or against him; then it becomes a 
stated account. It is not at all important, that the account was 
not made out between the plaintiff and the defendant: the 
plaintiff having received it, having made no complaint as to the 
items or the balance ; but, on the contrary, having claimed that 
balance, thereby adopted it, and by his own act treated it as a 
stated account. Jb. 

(In equity.) Courts of equity are no more exempt from obe- 
dience to statutes of limitation, than courts of common law. 
The Bank of the United States vy. Daniels and another, 12 
Peters, 32. 


LIMITATIONS, STATUTE OF. (Several disabilities.) If 
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several disabilities exist together at the time when the right of 
action accrues, the statute of limitations does not begin to run 
until the party has survived them all. Butler v. Howe, 1 Shep- 
ley, 397. 

2. (Same.) But under the statute, a party cannot avail himself 
of a succession of disabilities, but only of such as existed, when 
the right of action first accrued. Jb. 

3. (Infancy and coverture.) Where a feme sole infant, entitled 
to the possession of personal property, made a demand thereof, 
and afterwards during the infancy, became covert, and so con- 
tinued until the suit was brought: it was held, that the cause of 
action accrued at the time when the demand was made ; and 
that the action, having been commenced more than six years 
after she became twenty-one years of age, was barred by the 
statute of limitations. Ib. 

4. (Days of grace.) Where a bill of exchange is entitled to 
grace, the statute of limitations does not commence running 
from the day it would have fallen due by its terms, but from 
the last day of grace. Pickard v. Valentine, 1 Shepley, 412. 

MORTGAGE. (Of personal property.) Where personal pro- 
perty was mortgaged to ensure the delivery of articles on a 
given day ; and the articles were not delivered at the stipulated 
time, but were afterwards delivered and accepted ; the lien 
created by the mortgage is thereby discharged. Buéler v. 
Tufts, 1 Shepley, 302. 

2. (Non performance of part of condition.) A bond was made 
payable at a distant day, with lawful interest payable annually, 
to secure which, a mortgage was given with a proviso, that in 
default of payment of the principal sum, or the interest, at any 
time when the same should become due, it should be lawful to 
foreclose the same: held, that the mortgagee had the right, 
from the contract of the parties, to foreclose the mortgage, and 
collect the whole debt, principal and interest, on the failure of 
the mortgagor to pay the first year’s interest when it became 
due. Shellman and another v. Scott, Charlton, 380. 

NOTICE. (Verbal.) It seems that a verbal notice will not 
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affect a party, unless given to him in person. Barnes v. 
Wright, 2 Wharton, 193. 

PARTNERSHIP. (Fraud on dormant partner.) To exonorate 
a dormant partner from liability to creditors, on the ground of a 
fraud practised upon him by the ostensible party, actual fraud 
must be proved by him. It is not sufficient for him to show 
that the other partner was largely indebted at the time of enter- 
ing into the partnership, without also proving inquiry into the 
circumstances of the latter, and imposition practised upon him- 
self. Wood and another v. Connell, 2 Wharton, 542. 

2. (Proof of assent.) 'The assent of one of two partners, toa 
contract made by the other partner for the junction of the firm 
with a third person in another partnership, may be inferred 
from circumstances ; and such assent may be implied from the 
acts of one of the parties, the declarations of another, and the 
conduct of a third, taken together. 0. 

PATENTS FOR LANDS. (Decease of patentee.) A patent 
for lands, issued after the decease of the patentee, passes no 
title to the lands; there must be a grantee before the grant can 
take effect. Galloway v. Finley, 12 Peters, 264. 

POOR. (Domicil.) The residence of the wife is evidence of the 
domicil of the husband; but it is not conclusive; if he has 
abandoned her, or she has abandoned him, he may establish his 
domicil elsewhere. Green vy. Windham, 1 Shepley, 225. 

2. (Same.) Whoever removes into a town for the purpose of re- 
maining there for an indefinite period, thereby establishes his 
domicil in thattown. Jb. 

3. (Same.) A change of domicil is not effected by an intention 
to remove, until that intention is carried out, by an actual re- 
moval. Jb. 


4. (Same.) The domicil of a man depends upon the place where 
he does actually reside, and not upon the place where his legal 
or moral duties call upon him to reside. Jb. 

5. (Same.) The wife has by law derivatively the settlement of 
her husband ; and this rule operates so long, as the marriage 
tie remains undissolved. Jb. 
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POTOMAC RIVER. (Navigable stream.) The Potomac river 
is a navigable stream, or part of the jus publicum ; and any ob- 
struction to its navigation would, upon the most established 
principles, be a public nuisance. City of Georgetown v. The 
Alexandria Canal Co., 12 Peters, 91. 

PRESUMPTION. (Payment of bond.) The inference of pay- 
ment of a bond or other specialty, from lapse of time, is a pre- 
sumption of law, and a subject of legal direction: the rebut- 
tal of such presumption by circumstances is also a matter for 
the court ; though the truth of the facts or otherwise is to be 
left to the jury. Delany vy. Robinson, 2 Wharton, 503. 

2. (Occupation of land.) 'Twenty-one years occupation of land, 
adverse to a right of way, and inconsistent with it, bars the 
right. Yeakle v. Nace, 2 Wharton, 123. 

3. (Enjoyment of way.) Twenty-one years uninterrupted enjoy- 
ment of a right of way, affords presumptive evidence of a grant 
of the easement, whether the land over which the way passes 
be enclosed or unenclosed, cleared or woodland. Worrall v. 
Rhoades, 2 Wharton, 427. 

PURCHASER. (Of personal property mortgaged.) If the 
mortgagee of personal property fail to record his mortgage, a 
bona fide purchaser claiming under the mortgagor, without no- 
tice, will be entitled to retain the property. Cumming v. Early, 
Charlton, 140. 

2. (Same.) A purchaser for valuable consideration, without 
notice actual or constructive, will be protected, though he pur- 
chase from one who had notice. Jb. 

SEISIN AND DISSEISIN. (Execution creditor.) Where an 
execution creditor levies upon land, of which the debtor is in 
possession, he thereby acquires a seisin, although defeasible, if 
the land belong to another. Bartlett vy. Perkins, 1 Shep- 
ley, 87. 

2. (Adverse claim.) Building upon, or enclosing, the land of an- 
other, without right, is constructive notice to the owner of an 
adverse claim to it. Alden vy. Gilmore, 1 Shepley, 178. 

3. (Same.) But if one enter upon another’s land by his consent, 
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or as his tenant ; the owner is not disseised, but at his election 
until he has had notice, that the occupancy is adverse, or there 
has been some change in the nature of such occupancy calcu- 
lated to put him on his guard. Jb. 

4. (Same.) Declarations to a stranger to the title by the lessee, 
that he holds adversely to the owner, is not evidence of a dis- 
seisin. Ib. 

SHIPPING. (General average—jettison.) Goods shipped on 
deck and lost by jettison are not entitled to the benefit of gen- 
eral average. Cram v. Aiken, 1 Shepley, 229. 

2. (Same—usage.) Where goods are transported by water from 
place to place, an usage at such places to carry a certain de- 
scription of goods on deck, after the hold is full, does not render 
the owner of a vessel liable to contribution for the jettison of 
such goods, when laden on deck. Ib. 

3. (Same.) And where, by the usage of the place, such goods 
pay the same freight, when carried on deck as if carried in the 
hold ; they are not entitled to the benefit of general average, 
when paying full freight, if they are laden on deck and lost by 
jettison. 1b. 

4. (Contribution.) In an action between the owner of goods 
shipped on board a vessel on freight, and the master of the 
vessel, an adjustment and general average of a loss, made on 
the protest and representation of the master, does not preclude 
the owner from showing, that they are not liable to contribution 
because the loss was occasioned by the culpable negligence or 
want of skill of the master. Chamberlain vy. Reed, 1 Shep- 
ley, 357. 

5. (Same—lien.) The master has a lien on goods shipped on 
freight, liable to contribution, on an adjustment of general 
average. Ib. 

SLANDER. (Size, §c. of plaintiff.) In an action of slander, 
evidence of the size and strength of the defendant is not ad- 
missible. Beehler v. Steever, 2 Wharton, 313. 

2. (Number of plaintiff’s children.) In such action, evidence 
may be given of the number of the plaintiff’s children, and the 
state of his family. 6. 
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3. (Mitigation of damages.) Any defence, which does not 
amount to a justification, may be given in evidence, in mitiga- 
tion of damages, in an action of slander. 1b. 

STATUTES. (Cumulative.) If a statute give merely a new 
remedy, where one before existed at common law, it is cumu- 
lative ; and the party injured is at liberty to pursue either. 
Gooch v. Stevenson, 1 Shepley, 371. 

2. (Affirmative.) Ifa statute give the same remedy, which the 
common law does, it is merely affirmative, and the party has 
his election which to pursue. Ib. 

3. (Excluding.) But if a statute deny or withhold the remedy, 
which before existed at common law, the common law right 
ceases to exist. Ib. 

4. (Introductory of new rule.) Yn general, a statute which intro- 
duces a new rule of law, and directs a particular method of 
proceeding under it, will, although it has no negative words, 
debar any other mode. Guerard & Polhill v. Polhill, Charl- 
ton, 237. 

STATUTE LAW. (English—introduction of.) It was not an 
uncommon course of legislation in the states, at an early day, 
to adopt, by reference, British statutes; and this has been the 
course by legislation in congress, in many instances, when state 
practice and state process has been adopted. And such adoption 
has always been considered as referring to the law existing at the 
time of adoption, and no subsequent legislation has ever been sup- 
posed to affect it ; and such must, necessarily, be the effect and 
operation of such adoption. Kendall, Postmaster General v. 
The United States, 12 Peters, 524. 

SURETY. (Substitution.) A surety, who pays the debt, is enti- 
tled to be substituted in the place of the creditor, as to all the 
security or means possessed by him, against the principal 
debtor, and all the co-sureties. Norris v. Ham and another, 
Charlton, 267. 

TENANTS IN COMMON. (Privilege in dwelling-house.) A 
privilege reserved in a dwelling-house to a person, for a limited 
time and for a special purpose, does not constitute him a tenant 
in common of the estate. Abbott v. Wood, 1 Shepley, 115. 
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2. (Action by one.) One tenant in common of a personal chattel 
may maintain an action against his co-tenant, by whom such 
chattel was received as a common carrier, and by whose 
negligence and carelessness it was destroyed. Herrin v. 
Eaton, 1 Shepley, 193. 

3. (Ouster by one.) One tenant in common may oust his co- 
tenant, by resisting or denying his right or by excluding him 
from the enjoyment of it; and an interest thus acquired may 
become indefeasible by an uninterrupted continuance for a suf- 
ficient time. Thomas vy. Pickering, 1 Shepley, 337. 

4. (Deed of warranty by one.) A deed of warranty given by one 
tenant in common in possession to a stranger who records his 
deed and enters and occupies a part thereof, the residue re- 
maining vacant, ousts the co-tenants of the grantor, and puts 
the grantee in the seisin of the whole ; and he becomes enti- 
tled to the protection of the statute of limitations against all 
conflicting rights. Jb. 

TOLLS. (Prerequisite to demand of.) Ifthe act granting the 
right to erect a toll bridge require, that the rates of toll shall con- 
stantly be kept exposed to the view of passengers at the place 
where the tolls are collected ; no action can be maintained for 
the recovery of the penalty given for forcibly passing the bridge 
without paying toll, unless the corporation have complied with 
this requirement. Middle Bridge v. Brooks, 1 Shepley, 391. 

2. (Same.) Where there has once been a compliance with this 
provision on the part of the corporation, and the board on 
which the rates of toll were established was afterwards unlaw- 
fully destroyed, such action cannot be maintained, unless the 
rates of toll are again exposed to view, as soon as may be. Jb. 

TRESPASS. (Cutting grass.) An action of trespass quare 
clausum, for cutting grass, can be maintained only by the tenant 
in possession. Bartlett vy. Perkins, 1 Shepley, 87. 

2. (Entry of dwelling-house.) Where a person has lawful au- 
thority to enter the dwelling-house of another for one purpose ; 
if he enter forcibly for a different one, for which he has no au- 
thority, he thereby becomes a trespasser. Abbott v. Wood, 1 
Shepley, 115. ‘ 
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3. (Timber trees.) The owner of timber trees, standing on land 
of another, may maintain trespass against any person for cut- 
ting and carrying them away. Howard v. Lincoln, 1 Shep- 
ley, 122. 

4. (Against officer.) An action of trespass does not lie against 
an officer for arresting a person, in obedience to his precept, 
who happens to be then privileged from arrest, as a witness 
attending court. Carle v. Delesdernier, 1 Shepley, 363. 

TRUSTEE. (Becoming purchaser.) When a trustee becomes 
the purchaser of the trust estate, the cestut que trust may set 
aside the purchase. Campbell v. The Penn. Life Ins. Co. 2 
Wharton, 53. 

2. (Same—judicial officers.) The principle extends not only to a 
trustee, properly so called, but to judicial officers and all other 
persons who in any respect have a concern in the disposition 
and sale of the property of others ; and it is immaterial whether 
the sale is public or private, judicial or otherwise, or for a bona 
fide price. Ib. 

TRUSTEE PROCESS. (Assignment of ship at sea.) One to 
whom a vessel had been assigned in trust for the benefit of 
creditors, which was absent at sea at the time the assignment 
was executed and which did not return until after the service 
of the trustee process, was held chargeable, as trustee, for the 
balance of the proceeds of the sale of the vessel, after paying 
such creditors as had executed the assignment previously to 
the service. Arnold vy. Elwell & Tr. 1 Shepley, 261. 

2. (Several defendants.) Where the person, summoned as 
trustee in a foreign attachment, discloses that he is indebted on 
account to one of several defendants, he is chargeable as 
trustee. Thompson v. Taylor & Trs. 1 Shepley, 420. 

3. (Uncompleted sale.) Where one had contracted to sell part of 
a vessel, had received a portion of the purchase money, and 
was ready to give a bill of sale thereof on being paid the 
balance, but retained the possession; he was held chargeable, 
as trustee, under the stat. of 1885, ch. 188. Wéitherell v. Mil- 
liken & Trus. 1 Shepley, 428 
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VENDORS AND PURCHASERS. (Stoppage in transitu.) 
Where goods are sold on credit at a foreign port and shipped 
on board a vessel of the vendee, consigned to him, and to be 
delivered to him at his port of residence; and the consignee 
becomes insolvent before payment is made; the vendor has 
the right to stop the goods in their transit at any time before 
they shall come into the actual possession of the vendee. 
Newhall and another, Adm’rs. vy. Vargas, 1 Shepley, 93. 

2. (Same.) The right to stop the goods in transitu is not divested 
by the purchase of the goods of others by the vendor on his 
own credit for the vendee. Ib. 

3. (Same.) Nor by the vendor’s taking bills of exchange drawn 
in his favor by the master of the vessel on the vendee. Jb. 
4. (Same.) Nor by charging a commission for doing the busi- 

ness. Ib. 

5. (Same.) Nor does the reception by the vendee of part pay- 
ment take away the right. Jb. 

6. (Same.) A claim made by the vendor on any person having 
charge of the goods, before the transit ends, is a sufficient ex- 
ercise of the right of stoppage to revest the goods. Ib, 

7. (Same.) To prevent the enforcement of this right, it is not 
sufficient for the consignee to make his claim to the goods ; he 
must obtain the actual possession. Jb. 

8. (Same.) To entitle himself to exercise his right of stoppage, 
the vendor is under no obligation to refund what he may have 
received in part payment ; nor to pay the value of the freight. J. 

9. (Trees standing.) A sale of a certain description of standing 
timber trees, to be taken off within a specified time is a sale 
only of so many of the trees specified, as the vendee may take 
off within the time limited. Howard v. Lincoln, 1 Shep- 
ley, 122. 

10. (Grass grown.) Grass already grown, and in a condition to 
cut, may be sold by parol; and there is no objection to such 
sale, arising from the statute of frauds. Cutler v. Pope, 1 
Shepley, 377. 

WAY. (Entry upon adjoining land.) When persons employed 
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in constructing a new highway necessarily enter upon the ad- 
joining land, doing as little damage as may be; they do not 
thereby render themselves liable to an action of trespass. Cool 
v. Crommett, 1 Shepley, 250. 

2. (Rights of owner of land under.) 'The owner of land appro- 
priated for a highway, retains the freehold in the soil, and, sub- 
ject to the easement, and not interfering with it, may use the 
land in any manner, and may maintain ejectment, trespass or 
waste, for any exclusive appropriation of it by another. Mayor 
and Aldermen of Savannah vy. President, &c. of Steam Boat 
Co., Charlton, 342. 

3. (Same.) And the statute of Georgia, which directs compen- 
sation to be made to the owners of land laid out for a highway, 
must be taken to provide for the purchase of the easement, and 
not of the land. Jb. 

4. (Freehold in.) Asa general rule, the freehold in the highway 
must be taken to belong to the proprietors of the adjoining 
soil. Ib. 

5. (Same.) But this rule being founded on the presumption, 
that such way was originally taken out of the lands of the party 
who hath other lands adjoining, is not applicable, when such 
presumption cannot arise from the facts shown. Jb. 





III.—_MISCELLANEOUS CASES. 


In the Municipal Court of the City of Boston, April Term, 1838. 

Ture ComMoNWEALTH AGAINST Jos1aH DunHAM, EBENEZER STEVENS, 
Samvet S. Ringway, Tuomas H. Dunnam, anp Esenezer Hay- 
warp, Directors oF THE FRANKLIN Bank. 

Tre ComMoNWEALTH AGAINST Isaac O. Barnes, Serran STEvEns, 
Amasa G. Smitn, Orts Drury, Marcetitus Bowen, AND GEORGE 
Pace, Directors oF THE LAFAYETTE Bank. 


The Revised Statutes of Massachusetts, ch. 36, sect. 65, enact that the 
cashier of each bank, in every year, shall make a return on oath of the state 
of such bank to the secretary of the commonwealth, on the requisition of the 
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governor; and that a majority of the directors shall certify on oath, that the 
books of the bank indicate the state of facts so returned by the cashier, 
and that they have full confidence in the truth of said return :—an indictment 
against directors of a bank for making such certificate on oath, without having 
first examined and compared the return with the books, and without knowing 
whether the return was true or false, was holden not to describe a misde- 
meanor at common law, notwithstanding the return was false, because it was 
not alleged to have been done wilfully, or with an evil or unlawful intent. 

If such certificate was made and sworn to by the directors wilfully ; it was 
perjury under the revised statutes, ch. 128, sect. 2. 

Several persons may be jointly indicted and tried together for offences 
arising wholly out of the same jointact or omission: or they may be tried sep- 
arately, at the discretion of the court, if that is deemed necessary for a fair trial. 

To wilfully do an act which is prohibited, or to designedly omit the perform- 
ance of one which is required by statute, in a matter which concerns the 
public, is punishable at common law, where no specific penalty is otherwise 
enjoined. 


THESE indictments were returned by the grand jury at the last 
February term. The defendants were brought into court on a 
warrant, and required to plead at the same term. They severally 
pleaded not guilty; and the indictments were, on their motion, 
continued to the next term. Owing toa clerical mistake in the 
indictment against Isaac O. Barnes and his associates, a second 
was returned against them, at the same term, for the same cause 
of complaint. At the March term, Marcellus Bowen, one of the 
defendants, pleaded in abatement the pendency of the first indict- 
ment against him. The attorney for the commonwealth, after 
oyer of the former indictment, demurred specially to this plea, 
and assigned the mistake in that, as the cause for returning the 
second. The demurrer was joined, and the counsel were heard 
on this plea, as well as on one similar, which had been filed to an 
indictment returned against Josiah Dunham, jr. for wilful purjury, 
in which case there was a like error, and a second indictment re- 
turned for the same cause. The plea in abatement was over- 
ruled, and the defendants adjudged to answer further. They 
thereupon severally pleaded not guilty. 

The first indictment against Marcellus Bowen, Isaac O. Barnes, 
and their associates, was then dismissed on the motion of the com- 
monwealth’s attorney. 
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A motion was made at the same term, by the defendants, in 
these several indictments, for a continuance, and affidavits filed by 
them, declaring that they believed that such excitement existed 
against them in the public mind, as would preclude them from 
having a fair trial at that time. After hearing the counsel on this 
motion, the court ordered a second continuance, and appointed 
the trial of Josiah Dunham, jr. the cashier, for 12th of April, and 
that of these directors for the sixteenth of that month. 

At the April term (7th) the defendants moved the court, that 
both these indictments be quashed, ‘because the matters and 
things therein set forth and alleged, describe no offence which is 
such at common law, or by any statute of this commonwealth: 
and that if there be any offence set forth, it is not one for which 
the defendants are liable to be indicted jointly, but severally only, 
and that a joint indictment cannot be maintained therefor.” 

On Monday, 16th April, Messrs. Edward Cruft, jr. and B. F. 
Hallett were heard in support of this motion. On Thursday, the 
19th, Mr. Parker, the commonwealth’s attorney, argued against 
the motion, and in support of the indictments. Mr. Sprague re- 
plied to him on the same day; and on Saturday, the 21st, the 
argument for the motion was closed by Bradford Sumner, Esq. 
These arguments were full of learning and research, and extended 
to great length. The points principally relied on will be collected 
from the following opinion of the court, which was pronounced on 
Thursday, the 26th of April, by the 

Hon. P. O. Tuacuer. If the indictments describe with suffi- 
cient certainty any offence, either at the common law, or against 
any statute of this commonwealth, and there is no misjoinder of 
the parties; the motion to quash must be denied. Although in 
cases which are novel and interesting, such a motion is rarely 
made, and still more rarely sustained ; yet the court must now 
decide according to its judicial conscience. The learned counsel 
on both sides have, from their extensive research into the princi- 
ples of law, and by their protracted arguments, imposed on the 
court a serious responsibility, from which it would have gladly 
been relieved. Nothing has been omitted to enlighten the court, 
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and there is no escape with honor from the duty of deciding on the 
sufficiency of these indictments. 

The indictments have been drawn with much legal caution, and 
contain a recital of the various provisions in the statutes on 
which they are framed. In that against Josiah Dunham and his 
associates, they, being a majority of the directors of the Franklin 
bank, are indicted for certifying, on oath, that the books of that 
bank indicated the correctness of the statement of the condition 
of the bank, on the first Saturday of September, 1836, at two 
o’clock of the afternoon of that day, made by Benjamin F. 
Hathorne, the cashier, and that they have full confidence in its 
truth :—which certificate was made pursuant to the 65th section 
of the 36th chapter of the revised statutes. The allegations in 
the indictment charge, that the defendants did not examine the 
books of the bank, nor compare them with the return, which as 
public officers they were bound and obliged to do, that they might 
ascertain, judge, and determine, whether the books indicated the 
correctness of the return, and whether they could truly certify, 
after such examination, that they had full confidence in its truth ;— 
but without examining the books,,and without knowing what they 
indicated, that they made and signed the certificate, and swore to 
it before Hugh Montgomery, Esq., a justice of the peace. The 
indictment then avers, that it was not a true return, but false ; that 
the books of the bank did not indicate the state of facts so returned, 
but, on the contrary, they indicated a different state of facts; that 
the debts of the bank were larger than was therein set forth, and 
that the resources were of less value ; and that the return was, in 
all the particulars, excepting as to the amount of the capital stock, 
inaccurate and false, was calculated to deceive, and did deceive 
the secretary of the commonwealth, the cashiers of all the other 
banks, and all the citizens of this commonwealth. Hence the in- 
dictment concludes, that the defendants committed an official mis- 
demeanor and criminal neglect of duty in their office of directors 
of the bank in the premises, against the peace and dignity of the 
commonwealth, and contrary to the form and effect of the statute, 
in such case made and provided. 
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The indictment against Isaac O. Barnes, and his associates, 
accuses them of a like official misdemeanor and criminal neglect 
of duty in their office of directors of the Lafayette bank, they 
being a majority of the directors of the same, for certifying on 
oath to a like false return of the state and condition of that bank, 
on the same first Saturday of September, 1836, at two o’clock in 
the afternoon of that day, made by one Josiah Dunham, jr., the 
cashier, with like allegations and averments. 

It appears from the record, that the defendants in both cases, 
are jointly indicted for disobedience or neglect of a duty, which 
was required of them by law, in their capacity of directors of a 
bank. The rule is well established, that several may be jointly 
indicted and tried for offences arising wholly out of the same joint 
act or omission. 1 Starkie’s Criminal Pleading, 33. It is usual 
to include in one indictment, several persons, charged with a crim- 
inal act, done at one and the same time, and in which they all took 
part. Although the act done is the separate act of each, and in 
that respect is several in its nature; yet the fault, if there is any, 
is common to all. No confusion need arise from a joint trial. One 
law required the act to be done by all these defendants ; the same 
evidence will probably establish the fact against each; and the 
same general defence will apply to all, with perhaps some shades 
of difference :—as in the case of Mr. Page, one of the defend- 
ants, who, it is said by his counsel, signed the false certificate, but 
did not make oath to it. Where several persons are concerned 
together in the perpetration of the same felony or misdemeanor, 
of whatever magnitude, they are usually included in one and the 
same indictment, and may be put on trial together. While the 
accusation is pending, no one named in the indictment, unless 
after conviction and before sentence, or after a verdict of acquit- 
tal, is a lawful witness for his associates; as it might be a tempta- 
tion to the commission of perjury. But it is not necessary, in a 
case like the present, that all concerned should be joined in the 
same indictment, and tried together. They may be joined in the 
same indictment, and not tried together. They may be indicted 
and tried separately :—and it is always in the discretion of the 
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court to order a separate trial, where it is necessary to the justice 
of the case, and to secure to the party accused a fair trial." 
There has been, in the course of the argument, much discussion 
as to what constitutes a public officer, and whether directors of 
banks are such. Undoubtedly there is a great distinction between 
officers for whose appointment the constitution provides, and such 
as owe their origin to acts of the legislature. Whether created 
by one or the other, they are legal officers, although their duties 
may greatly vary in dignity and importance. It seems to be well 
settled, that any public officer is indictable for misbehavior in 
office. But the officers appointed by a private charter of incorpo- 
ration, are no otherwise public officers, than as they may have 
duties to be performed to the public. Iam of opinion, that when 
the law requires an act to be done, it implies the power as well as 
the right of performance by him from whom it is required, and 
makes it his duty. Where such duty is imposed on the officers of 
a corporation, as an official act, and for a public purpose, they are 
thereby constituted officers for that purpose, and wilful disobe- 
dience on their part would be a misdemeanor. If the law has 
required the defendants in their character and office of directors 
of a bank to perform a certain duty, it was incumbent on them to 
execute the task according to the true meaning and intent of the 
law. We need not, therefore, I think, trouble ourselves to settle 
the question, whether they are, or are not public officers, within 
the meaning and intent of the constitution. That would be mat- 
ter of curiosity rather than essential to the right view of this case. 
The only question which remains to be considered, therefore, is, 
whether the indictment against these defendants describes any 
offence known in law. For all the purposes of this argument, 
the facts set forth in the indictment must be deemed to be true. 


1 Where several join in a riot, or a conspiracy for any unlawful purpose, 
or to commit a trespass, or a nuisance, or to keep a gaming house, or for the 
omission or misfeasance of a joint duty, and are indicted together ; they all 
may be put on trial at once. To allow separate trials under such circumstances, 
is not necessary for the safety of the individuals; is unwarranted by practice ; 
and would be extremely onerous, if not, in most cases nearly impracticable. 
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It has been for some years the policy of the legislature of this 
commonwealth, to grant charters to banks, for the promotion of 
industry and manufactures, to stimulate enterprise in all depart- 
ments of business, and to make the whole capital of the state 
active in developing its resources for wealth and improvement. 
So numerous have been the applications for banks, notwithstand- 
ing they were burdened with a heavy tax,’ that nearly a sufficient 
amount of revenue has, for some years past, been derived from 
this source alone, to defray the expenses of the government. Per- 
haps, charters have, in some instances, been granted improvidently, 
without sufficiently consulting the wants of the community, or the 
ability of petitioners to advance the requisite capital. Many banks 
have been granted to borrowers, rather than to lenders ; and the 
country has been filled with an unsound currency.? For some 
time, the idea prevailed, that the banks could best regulate them- 
selves, and be sufficient checks on each other. But experience 
proved the danger to be apprehended from the mismanagement of 
banks, and from the lack of intelligence and fidelity in their 
officers ; and called for laws to restrain excessive loans, and to 
prevent banks from issuing more bills than they could redeem in 
specie. With this view, an annual return was required to be made 
by the several banks, to ascertain their ability to meet their engage- 
ments, and that it might appear, whether their business was man- 
aged according to the correct rules of banking, and the require- 
ments of law. By the 65th section of the 36th chapter of the 
revised statutes, it is made the duty of the cashier of every bank, 
*‘upon the requisition of the governor, to make a return of the 


1 The first act which imposed “a tax on the banks within this common- 
wealth,”’ was that of 1812, chapter 32. 

* « What are banks? They are mere organized agencies for the loan of 
money, and the transaction of monetary business; regulated agencies, acting 
under the prescriptions of law, and subject to a responsibility, moral and legal, 
far transcending that under which any private capitalist operates. A number 
of persons, not choosing to lend out their money privately, associate together, 
bring their respective capitals into a common stock, which is controlled and 
managed by the corporate government of a bank.” From the speech of Henry 
Clay in the Senate of the U. S., Feb. 19, 1838. 
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state of such bank, as it existed at two o’clock in the afternoon of 
the first Saturday in such preceding month as the governor may 
direct ; and he shall transmit the same, as soon as may be, not 
exceeding fifteen days thereafter, to the secretary of the com- 
monwealth ; which return shall specify the amount due from the 
bank, designating, in distinct columns, the several particulars includ- 
ed therein, and shall also specify the resources of the bank, desig- 
nating, in distinct columns, the several particulars included there- 
in,” according to an appointed form: “ which return shall be 
signed and sworn to by the cashier of such bank, who shall make 
oath before some justice of the peace, to the truth of said return, 
according to his best knowledge and belief ; and a majority of the 
directors of each bank shall certify and make oath, that the books 
of the bank indicate the state of facts so returned by the cashier, 
and that they have full confidence in the truth of said return ; 
and no further return shall be required from said banks.” It must 
appear from these returns which of the banks are able to pay 
their debts. The security of a bank consists in the certain know- 
ledge of the sufficiency of its fund, or stock, the solidity of its in- 
stitution, and the incorruptible fidelity of its management. It is 
always for the interest of a bank to give to the public the utmost 
satisfaction ; and it is undoubtedly the right and duty of the govern- 
ment who have granted the charter, to supervise its management. 

The attorney for the commonwealth has contended in his argu- 
ment, that the offence described in the indictment is an offence at 
common law, because it is an official misdemeanor and criminal 
neglect of duty. But banks were not known at the common law, 
nor were the cashiers and directors of banks in this commonwealth 
ever required to make and certify on oath a return of the condi- 
tion of their banks until the year 1828, when a law was made for 
that purpose. The indictment alleges, that the act complained of 
was done “against the peace and dignity of the commonwealth, 
and contrary to the form and effect of the statute in such case 
made and provided,” which is the usual conclusion of an indictment 
which is founded on a statute, but will avail too at common law. 

It is contended, that the offence described in the indictment is a 
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misdemeanor at common law, because it is an act prohibited by 
statute, but for which the legislature has not declared a penalty. 
The authorities fully sustain the principle, that to do an act wil- 
fully which is prohibited, or to wilfully omit the performance of 
one which is required to be done by a statute, in a matter which 
concerns the public, is punishable as a misdemeanor at common 
law, where no specific penalty is otherwise enjoined. Before the 
statute required a return to be made upon the requisition of the 
governor, there was no obligation at the common law to make 
one. But when the statute required such return to be made, it 
became a duty, and wilful disobedience would constitute an offence. 
The offence grows out of the statute. If that imposes a penalty, 
such penalty is the sole forfeiture. But if the statute imposes no 
penalty, then, according to the general principles of law, as known 
and practised in this commonwealth, derived from the common 
law of England, and brought to this country by our ancestors, it 
is to be punished as a misdemeanor at common law. 

Disobedience and punishment are essential ingredients in a law, 
which regulates human conduct. If there were no punishment for 
disobedience, there would be no law. When we speak of an 
offence at common law, we mean one that is defined by that law, 
and not created by statute. Some common law offences have been 
made the subject of statute regulation ; in which case, the statute 
provision is cumulative in its nature, unless it has expressly repeal- 
ed the common law offence. But the common law is the very 
element of all our laws, whether contained in the constitution, or 
in statutes of the legislature. When a doubt exists relative to 
either, the common law assists our construction, and it is always 
safe. The judge who does not breathe the common law on the 
bench, is like a pilot without rudder, compass, or chart, and ship- 
wrecked on the ocean. They who declaim against the common 
law, are ignorant of its profound wisdom, its humanity, its tender 
solicitude for the whole and every individual who compose the 
body politic. Let him who would grow wise go to its fountains, 
and drink deep from them. ‘They are as old as society, have in- 
creased with its wants, and are the effect of its wisdom. 


VOL. XX.—NO. XXXIX. 12 
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“When a statute commands or prohibits a thing of public con- 
cern, the person guilty of disobedience to the statute, besides be- 
ing answerable in an action to the party injured, is likewise liable 
to be indicted for the disobedience.” Bac. Abr. tit. statute (Kk) ; 
Viner’s Abr. art. statutes, E. 6; 1 Hawk. ch. 22, s. 5. 

In Crouther’s case, 41st of Elizabeth, the king’s bench held, 
“‘ thai in every case where a statute prohibits any thing, and doth 
not limit a penalty, the party offending therein may be indicted, as 
for a contempt against the statute.” Cro. Eliz. 654. 

By the statute of Westminster primer, (3 E. 1) it is declared, 
that the sheriff from henceforth shall not lodge with any person, 
with any more than five or six horses; and that they shall not 
grieve religious men, nor others, by often coming and lodging, 
neither at their houses nor their manors. 

On this lord Coke remarks, 2 Inst. 163, ** and that we may note 
once againe for all, whensoever an act of parliament doth generally 
prohibit any thing, as in this chapter it doth, the party grieved 
shall not have his action onely for his private reliefe, but the offend- 
er shall be punished at the king’s suit for the contempt of his law.” 

In Crofton’s case, 1 Mod. 34, Twisden, justice, said, and I think 
with more truth and caution, ‘ whenever a thing is prohibited by 
a statute, if it be a public concern, an indictment lies upon it.” 

The principles of the law on this subject were stated very clearly 
by lord Mansfield in Rex v. Robinson, 2 Burr. 799. In pronouncing 
the opinion of the court, he said, ‘“‘ where a statute creates a new 
offence, by prohibiting and making unlawful any thing which was 
lawful before ; and appoints a specific remedy against such new 
offence (not antecedently unlawful) by a particular sanction and 
method of proceeding, that particular method must be pursued and 
no other. Castle’s case, Cro. Jac. 648. But where the offence was 
antecedently punishable by a common law proceeding, and a stat- 
ute prescribes a particular remedy by a summary proceeding ; 
there, either method may be pursued, and the prosecutor is at 
liberty to proceed either at common law, or in the method pre- 
scribed by the statute; because there the sanction is cumulative, 
and does not exclude the common law punishment. Stephens v. 
Watson, 1 Salk. 45. 
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After a very learned argument, he concludes, “ the true rule of 
distinction seems to be, that where the offence intended to be guard- 
ed against by a statute, was punishable before the making of such 
statute prescribing a particular method of punishing it, there such 
particular remedy is cumulative, and does not take away the for- 
mer remedy : but where the statute only enacts that the doing any 
act not punishable before, shall for the future be punishable in 
such and such a particular manner, there it is necessary that such 
particular method, by such act prescribed, must be specifically 
pursued, and not the common law method of an indictment.” 

The judgment in Rex v. Robinson was pronounced in 1759. 
But the principles of law in that case were recognised by the court 
of king’s bench in 1791, in The King v. James Harris, 4 Term R. 
202. 

By the act of 26 Geo. 2, c. 6, sect. 1, it was enacted, that all 
persons going on board ships coming from infected places, shall 
obey such orders as kingthe in council shall make, without annex- 
ing any particular punishment. And it was held by lord Kenyon, 
the chief justice, and the other justices, Ashurst, Buller, and Grose, 
that the disobedience of such an order was an indictable offence, 
and punishable as a misdemeanor at common law. 

It was argued, that the judgment of the court was discretionary, 
as in the cases of a misdemeanor at common law. When an act 
of parliament creates a new offence, and in the same clause gives 
a specific punishment, the court have no discretion, but must in- 
flict that punishment; but when no offence is created by a sepa- 
rate substantive clause, the court may give a general judgment for 
that offence, as in the case of a misdemeanor, notwithstanding 
there be another section in the same statute, giving a specific pun- 
ishment. Now this case falls within the latter description: for it 
commands persons going on board particular ships to obey such 
order as the king in council shall make, without directing any par- 
ticular punishment for the disobedience of that order. Then it 
follows, that the disobeying such order is a misdemeanor, for which 
the court may give a general judgment of fine, or imprisonment, 
or both. 
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Lord Kenyon said, that disobedience of an order thus made by 
the king in council, pursuant to an act of parliament, was unques- 
tionably an offence at common law. He quoted with approbation 
the decision of the court in Rex v. Robinson. 

The case of Rex v. Balme et al. Cowp. 640, was against the 
defendants, who were surveyors of the highway, for disobedience 
to an order of justices made pursuant to stat. 13, Geo. 3, c. 78, 
“‘for the amendment and preservation of the public highways.” 
The indictment charged that the justices made such order, and 
that the defendants “ wilfully and contemptuously neglected and 
refused to obey it.” Aston, justice, said, “As to the mode of 
prosecution, there is no doubt but the justices may proceed sum- 
marily under the act, if they think proper: but they may elect to 
prosecute at common law; for disobedience toan order of justices 
is an offence at common law.” 

The punishment for offences at common law in this common- 
wealth, as well as in England, is by a fine and imprisonment, both 
or either, regulated by the sound discretion of the court, accord- 
ing to the magnitude of the offence. New and unusual modes of 
punishment are against the genius of ourlaws. Where the malig- 
nant wit of man devises a new method of offending, and the safe 
and simple punishment of the common law is found to be inade- 
quate, the legislature must interpose ; as by the act of 1812, ch. 
134, which enacted, that ‘for any crime or misdemeanor, which 
was then by law punishable by whipping, standing in the pillory, 
sitting onthe gallows, or imprisonment in the common jail of the 
county, the court might, at their discretion, in cases not already 
provided for, in lieu of the punishments aforesaid, order and sen- 
tence such convict or convicts to suffer solitary imprisonment for 
a term not exceeding three months, and to be confined to hard 
labor for a term not exceeding five years, according to the aggra- 
vation of the offence.” Under this act, persons have been sen- 
tenced for aggravated assaults, riots, and libels, which are misde- 
meanors at common law, to suffer the punishment of hard labor, 
which is better adapted in many cases, to subdue the stubborn 
dispositions of bad men, and to compel them to apply to whole- 
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some occupation. The Revised Statutes, chapter 139, s. 1, sanc- 
tion the usage of the courts in many cases, by declaring that “ in 
any case of legal conviction, where no punishment is provided by 
statute, the court shall award such sentence, as is conformable to 
the common usage and practice in this state, according to the na- 
ture of the offence, and not repugnant to the constitution.” From 
the reason of the thing, and the authority of former decisions, it 
is I think, evident, that the idea, that for the supreme power in the 
state to command a thing to be done or omitted, without the power 
to enforce obedience, would be nugatory and absurd ; inasmuch 
as the right to punish disobedience is consequent on the right to 
command, and as punishment ought invariably to follow disobe- 
dience. 

The learned attorney for the commonwealth has very ably 
shown, both by argument and authority, that if the defendants 
wilfully signed and swore to the certificate in this case, it was a 
misdemeanor. In the fifth position of his argument, which was 
published in the Daily Centinel and Gazette of April 21st, he as- 
serts “that every wilful misfeasance in a public officer injurious 
to the public, every wilful neglect or intentional omission of a pos- 
itive, important duty specially and peremptorily commanded by a 
statute, is an indictable misdemeanor at common law.” His sixth 
position is, “‘ that the wilfully signing a false certificate, as alleged 
in these indictments, that the books of a bank indicate the state of 
facts certified by the cashier, and swearing to the truth of that 
certificate, so much concerning and so injurious to the public, and 
its currency and transactions, without ever looking at the books, 
and without knowing they are certifyingto and swearing to a truth 
or a falsehood, is a disobedience and violation of the positive re- 
quirements of the statute, and a voluntary dereliction of express 
duty, and in a public officer, viz. in a bank director, a wilful mis- 
feasance, a wilful neglect and intentional omission of duty, and 
therefore indictable, if in fact the certificate be false.” 

The authorities relied upon in support of these indictments 
clearly prove, that if the misconduct or disobedience coinplained 
of was done wilfully or corruptly, it is an indictable offence. 
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The case of Rex v. Martin, 2 Camp. 268, before lord Ellen- 
borough, was against an overseer of the poor for fraudulently 
omitting to give credit to the parish for a sum of money which he 
received from the putative father of a bastard child, as a composi- 
tion with the parish for the maintenance of the child. It was 
held good. 

The case of the People v. Denton, 2 Johnson’s Cases, 275, has 
been much relied on for the opinion of Kent, justice, which is 
found ina note. ‘hat was an indictment against Denton for a 
misdemeanor in neglecting his duty as an inspector of an election, 
and was founded on the election law of the state of New York, 
which declared, ‘* that if an inspector shall wilfully neglect to per- 
form his duty, or be guilty of any corrupt misbehavior, and be 
thereof convicted, he shall forfeit and pay two hundred pounds. 
Kent says, in his opinion, “ that every wilful neglect of a public 
trust, affecting the community, is an offence at common law.” 

The attorney has referred, in his argument, to the case of the 
Commonwealth v. the Mayor and Aldermen of the city of Boston, 
which was tried at the May term of this court, 1833. They were 
indicted for neglecting to perform the duty of making out a true 
certificate of the result of an election which was held in the city 
of Boston, in April preceding, for a representative to congress for 
this district, for omitting in the certificate, which they transmitted 
to the secretary of the commonwealth, to mention the portion of 
votes which were given at the election for George Odiorne Esq., 
who was one of the candidates. 

The indictment was founded on that clause of the act of 1833, 
ch. 68, which declared, “‘ that if the mayor, or either of the alder- 
men or ward officers of the city of Boston, shall neglect to perform 
any of the duties, which by that act they are required to perform, 
each officer so neglecting shall forfeit and pay a sum not exceed- 
ing $200 nor less than $30.” 

It was contended, at the trial, by Messrs. Pickering and Dunlap, 
the counsel for the defendants, that unless the neglect was wilful, 
they ought to be acquitted. But the court instructed the jury, 
that they might find the defendants guilty, unless they on their 
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part should satisfy the jury, that the omission did not proceed from 
carelessness which might not have been prevented by ordinary care. 
This opinion was founded on the language of the act, which im- 
posed the penalty for neglect only, for a simple act of negligence. 
It was considered that the legislature might punish for neglect in a 
matter of great political importance, even though it did not flow 
from malice or wilfulness. It appeared in that case, that the de- 
fendants discovered the error, and made a new return to the sec- 
retary of the commonwealth, within the time limited by law, in 
which new return the error was corrected ; and on this ground 
they were acquitted. But in the Revised Statutes, 6th chapter, 12th 
section, the penalty is now made to arise only from cases of wilful 
neglect. 

The case of Respublica v. Powell, 1 Dallas, 47, was for a cheat 
atcommon law. The defendant was employed by the United 
States as a baker, and fraudulently marked 219 barrels of bread 
as weighing 88 lbs. each, whereas they severally weighed only 
68 Ibs. 

Mr. Lewis contended, in behalf of the defendant, that the stat- 
ute of 33 Hen. 8, c, 1, which made cheating with false tokens an 
indictable offence, was not in force in Pennsylvania. 

The attorney general, Sergeant, insisted that the defendant was 
liable to the indictment, because his employment was in nature of 
a public trust, and that the offence was a fraud at common law. 

The court said, that it was clearly an injury to the public ; and 
that the fraud was more easy to be perpetrated, since it was the 
practice to take the barrels of bread at the marked weight, with- 
out weighing them. The public could not by common prudence 
prevent the fraud, as the defendant was himself the officer of the 
public pro hac vice. They therefore decided that it was an indict- 
able offence. 

The last case to which I shall refer, on which the attorney for 
the commonwealth relied, was the King v. Mawbey and others, 6 
Term R. 619. It was an indictment for a conspiracy to prevent 
the course of justice by producing in evidence a false certificate, 
that a highway (indicted) was in repair, to influence the judgment 
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of the court. It was decided, that it was not necessary to set forth 
that the defendants knew at the time of the conspiracy that the 
contents of the certificate were false : it was sufficient that for such 
purpose they agreed to certify the fact as true, without knowing 
that it was so. In this case there was a wilful and fraudulent 
agreement by the defendants, to make a certificate to influence 
the court, without knowing atthe time whether it was true. They 
were bound to know that it was true, before they signed the paper. 

Lawrence, one of the justices of the king’s bench, in pronoun- 
cing his opinion, said : “ it is not unlike the case of perjury, where 
a@ man swears to a particular fact without knowing at the time, 
whether the fact was true or false ; it is as much perjury as if he 
knew the fact to be false, and equally indictable.” 

Sergeant Hawkins, in his Pleas of the Crown, B. i. ch. 69, sect. 
6, says, “ it is said not to be material, whether the fact which 
is sworn, be in itself true or false ; for howsoever the thing sworn 
may happen to prove agreeable to the truth, yet if it were not 
known to be so by him who swears to it, his offence is altogether as 
great as if it had been false, inasmuch as he wilfully swears that he 
knows a thing to be true, which at the same time he knows nothing 
of, and impudently endeavors to induce those before whom he 
swears to proceed upon the credit of a disposition which any stran- 
ger might make as well ashe.” Palm. 294; 3 Inst. 166; 2 Roll. 
Abr. 77. 

[ have endeavored to pay close attention to the argument of the 
learned attorney for the commonwealth, and to the authorities on 
which he has relied, in support of this indictment ; and it appears 
to me, that they are altogether founded on the principle, that the 
act of the defendants was by them done wilfully if not corruptly : 
and yet, I do not find, that what is charged against them in the 
indictment, is therein alleged to have been done wilfully, or with 
any unlawful intent. In drawing the indictment, every allegation 
of unlawful intent is carefully omitted : and yet, it is an element- 
ary principle, that to render a party criminally responsible, a vi- 
cious will must concur with a wrongful act. 1 Starkie on C. P. 177. 

An indictment is a true description of an offence, and must 
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contain all circumstances which are essential to its commission. 
The omission of any material circumstance cannot be supplied by 
intendment, nor after verdict. Nothing is to be considered in the 
indictment which is not plainly expressed, or necessarily implied. 
The rule applicable to all cases is, ‘* that the special manner of the 
whole fact ought to be set forth with such certainty, that it may 
judicially appear to the court, that the indictors have not gone upon 
insufficient premises.” Bac. Abr. tit. Indictment (G.) ‘* There- 
fore no periphrasis, or circumlocution whatsoever will supply those 
words of art which the law hath appropriated for the description 
of the offence.” ‘‘ But the indictment must expressly allege 
every thing material in the description of the substance, nature, 
and manner of the crime.” Ib. It is said, therefore, by lord 
Mansfield,-in The King v. Woodfall, 5 Burr. 2667, “‘ where an act 
in itself indifferent, if done with a particular intent becomes crimi- 
nal, there the intent must be proved and found: but where the 
act is in itself unlawful, the proof of justification or excuse lies on 
the defendant, and on failure thereof the law implies a criminal 
intent.” Lord Ellenborough, referring to this passage, in The King 
v. Phillips, 6 East, 473, remarks, ‘‘ Now the intent cannot be 
proved and found, so as to sustain the indictment, where a crimi- 
nal intent is necessary to accompany the act, unless the intent be 
also therein alleged.” ‘If any particular bad intention accompa- 
nying the act be necessary to constitute it a crime, such intention 
should be laid in the indictment. In many cases the allegation of 
intent is amerely formal one ; being no more than the result and in- 
ference which the law draws from the act itself, and which requires 
no proof but what the act itself supplies: as in the case of libels, 
where the fact of publication is not in question. But where the 
act is indifferent in itself, the intent with which it was done then 
becomes material, and requires, as any other substantive matter 
of fact does, specific allegation and proof. And after verdict 
every material allegation in the indictment must be taken to have 
been proved.” 

It is not charged against the defendants, in these indictments, 
that they certified and made oath to the truth of a return, which 
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they knew to be false, or had reason at the time to suspect was 
false. That would have been wilful perjury within the meaning 
and intent of the Revised Statutes, ch. 128,s. 2. It is not alleged 
against the defendants, that they, intending to deceive and defraud 
the public, conspired together to make and publish this false cer- 
tificate ; or that they wilfully neglected and omitted to examine 
and compare the books of the bank with the cashier’s return, know- 
ing that to be false: nor is it intimated in the indictment, that they 
had any reason to believe, that the books did not indicate the 
truth of the statement. Stripping it of technical language, and 
reducing it to its elements, it charges only, that the defendants did 
not examine the books as they ought to have done, and did not as- 
certain the truth of the return, and that without any such examin- 
ation, and without knowing the state of the books, they made and 
swore to the eertificate and that the return was false: it concludes, 
that they thereby committed an official misdemeanor, and criminal 
neglect of duty in their office of directors of the bank, against the 
peace, Xc. 

It is not alleged, that this act was done wilfully, by them or with 
any unlawful intent ;—and yet to constitute a misdemeanor at com- 
mon law, growing out of the infraction of a statute, it must be alleg- 
ed, according to all books of entries and precedents, that it was done 
wilfully and for an unlawful purpose. If the act done by the 
complainants, which is described in this indictment, might have 
been done innocently, by inadvertence, or through mistake of duty, 
or even in ignorance, from incapacity to understand the books, the 
act though highly faulty and imprudent, would not amountto a crime. 
Such an act may have been full of hazard to themselves and to 
the bank, and highly inconsistent with their duty as directors, with- 
out, however, subjecting them to a criminal accusation at common 
law, which always includes something wilful, or corrupt, and done 
with an evil intent. 

The conclusion of an indictment, “‘ that the act was against the 


peace, and contrary to the form and effect of the statute,” will not 
help an imperfect description. Nor is there any particular offence 
known in law, as an “ official misdemeanor and a criminal neglect 
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of duty ;” although this may be applied to any offence, committed 
by a public officer, by the negligent performance, or wilful omis- 
sion of an act of duty. What is so denominated must be first de- 
scribed in appropriate, legal language. ‘Those circumstances 
mentioned in the statute to make up the offence, shall not be sup- 
plied by the general conclusion, contra formam statuti. 2 Hale, 
170. It is not sufficient in an indictment, to describe an action, 
which may be either innocent or unlawful, and then call it a crime. 
In the very description, you must include the evil qualities of the 
deed. For where words admit of doubtful signification, and may 
receive two constructions, the one consistent with law and right, 
and the other contrary thereto ; the judge is bound, by the human- 
ity of the common law, and in favor of innocence, to adopt the 
most favorable construction for the party accused. 

It is very apparent, that the statute intended, that the return 
should be made from the books of the bank, and that the directors 
should give to it, by their certificate, the sanction of their personal 
knowledge ; because they are required to certify on oath, that the 
books indicate its correctness. The statute does not, however, re- 
quire them in express words, ‘* to examine the books and to com- 
pare with them the return.” It leaves to their discretion, to pur- 
sue their own method, in satisfying themselves of the state of the 
books and the correctness of the return. If then they should ap- 
point one or more of their number, skilled in accounts, to compare 
the return with the books, and should make their certificate on the 
report of such committee ; it could not be said, that they did the 
act without examination, and without knowledge ; and yet the re- 
turn, even under these circumstances, might prove to be incorrect. 

If the directors of a bank should undertake to examine and 
compare the books with the cashier’s statement, what degree of 
examination will satisfy the law? One director will content him- 
self with a slight inspection ; but a more careful and conscientious 
director will choose to go into a thorough examination, so as to be 
satisfied, that the books are correct, as well as that they indicate 
the state of facts contained in the return. The law, presuming 
that directors will act in good faith, seems also to presume, that 
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they will perform this task with intelligence, and according to their 
sense of duty. It may be done very imperfectly. The return 
may be very erroneous, and mislead the public to their great in- 
jury. But unless the fault shall arise from wilful misconduct on 
their part, I am constrained to believe, that it was not intended to 
be a subject of criminal accusation. 

For the neglect of its officers to make a return, the bank is 
made liable to a heavy penalty, by the 66th section of this chap- 
ter. ‘The directors also are liable in their private capacities for 
mismanagement and lack of vigilance: for it is their duty to 
administer the concerns of the bank according to the provisions of 
law, and to exercise a vigilant supervision over the cashier, and 
over all subordinate officers, which in some cases is both salutary 
and necessary, and in all would be attended with good effect. But 
unless something is done by the directors, unlawfully and wilfully, 
and with intent to defraud or to injure the public, or some individ- 
ual, it is not matter for an indictment, either at common law, or on 
the statute. 

Both these banks have failed ; and I am aware, that a great 
prejudice exists in the mind of the public, against their managers. 
Without doubt there may have been great imprudence and mis- 
conduct. But the defendants are not charged with general mis- 
management, or neglect in the performance of their trust, but 
with a specific act: and the question is, whether the act charged 
is clearly defined to be an offence, and is within the meaning and 
intent of the law. 

The brief report of the Commonwealth v. John Mycall, Esq., 
2 Mass. Rep. 136, is full of instruction. He was a justice of the 
peace for the county of Worcester, and issued a writ of attach- 
ment in favor of one T. W. against one J. K. directed to the 


sheriff of the county of Essex, and to his deputies, and to the 
constable of Harvard within the same county. The writ was 
served by a constable of Harvard, in the county of Worcester, 
and returned to the defendant. The indictment charged, that the 
defendant, before the time of trial, did unlawfully erase in and 
from the said writ the word Essex, and did falsely and unlawfully 
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insert in the room and place thereof, the word Worcester, thereby 
unlawfully and falsely changing the same writ from a writ direct- 
ed to the sheriff of the county of Essex or either of his deputies, 
or the constable of Harvard within the same county, to a writ 
directed to the sheriff of the county of Worcester, or either of 
his deputies, or the constable of Harvard within the same county, 
with an intent to injure, oppress, wrong and defraud the said J. K. 
against the peace, &c. 

Upon his trial at the supreme judicial court, Worcester county, 
April, 1805, the defendant was convicted : and a motion in arrest 
of judgment was sustained by the court (chief justice Parsons, 
Sedwick and Sewall justices), on the ground, that the charge being 
for altering a writ after the service of it, and before entry, con- 
tained no technical description of forgery, and that there was no 
lesser offence of that kind. 

The attorney general (Sullivan), said it was not the intention 
of the grand jury, who found the bill, to charge the defendant 
with the crime of forgery. 

The supreme court would not sustain a novel mode of proceed- 
ing, not according to the established forms of law. The more 
simple and intelligible the accusation of guilt, the easier is it for 
a citizen unjustly accused, to defend himself against it. It ought 
to be understood, that the various provisions of law, by which even 
the guilty sometimes succeed to screen themselves from deserved 
punishment, are designed for the protection of innocence. Accord- 
ing to the attorney general, in that case, the grand jury were will- 
ing to accuse Mycall with the unlawful deed done, but they were 
not willing that the law officer of the commonwealth should de- 
scribe the offence in such legal and technical form, as would sub- 
ject the offender to punishment. As to the form of the indictment, 
the jury had no concern. In refusing to return an indictment 
according to the well known established forms of law, they as- 
sumed on themselves the responsibility of a refusal and failure to 
perform their duty. 

The law required these defendants to certify on oath, to the 
truth of the cashier’s return. In compliance with the letter of 
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the law, they have made and sworn to such a certificate, which 
proves to be false. If this was done by them wilfully, knowing 
at the time, or having reason to suspect, that it was false, the 
offence was perjury within the letter and spirit of the Revised 
Statutes, ch. 128, § 2, and nothing else. For to do an act wilfully 
is “to act contrary to a man’s own conviction.” 1 East’s R. 
563, note (a). But the indictment makes no such charge. It 
lacks not only the technical description of the crime of per- 
jury, but of any other offence known in law. Even the guilt 
of perjury may be incurred, as we have seen from the authori- 
ties cited, by swearing to a fact as true, when it was not known 
to be so by the party, and with reckless indifference whether 
it was true or false. Although criminality may be inferred in 
some cases from certain facts proved ; yet such inference is pre- 
cluded in this case by the omission to allege any wilful intent. In 
the entire absence of a charge of criminal intent, the court can- 
not infer one, nor would a jury have right to infer one ; and the 
judgment would be arrested, if the jury should return a verdict of 
guilty. A further trial of this indictment would be a waste of 
time, and could be followed by no good consequences. It might 
even be a ground to reproach the inefficacy of legal forms. Both 
indictments being essentially defective and incurable, the defend- 
ants ought not to be required to answer to them further :—It is the 
order of the court, therefore, that they be quashed, and that the 
defendants be discharged. 


Norr. For the opinion of the court, overruling the plea in abatement, 
mentioned on page 170, see The Law Reporter, No. 5, for September, 1838, 
published in Boston. 
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LEGISLATION. 


Maine. At the January session, 1838, of the legislature of 
Maine, fifty-three public acts, one hundred private acts, and one 
hundred and six resolves, were passed. 

Petitions to the legislature. A statute of the last session, “ di- 
recting the manner of disposing of petitions to the legislature, in 
certain cases,” was repealed. The act repealed is inserted in the 
Am. Jur. vol. xviii, p. 199, together with some editorial remarks, 
to which the repeal may possibly in part be attributed. Chap. 305. 

Attachment. The following articles, viz.: one plough of the 
value of ten dollars, one cart of the value of twenty-five dollars, 
one harrow of the value of five dollars, all necessary hand farm- 
ing tools of the value of ten dollars, and one cooking stove of the 
value of thirty-five dollars, are exempted from attachment, on 
mesne process, or execution. Chap. 307. 

Attorneys. 'The committee, required by a statute of the last 
year (see Am. Jur. vol. xviii, p. 200) to be appointed in July of 
each year, is to be appointed in April (chap. 304) ; and all per- 
sons, admitted to practise in the court of common pleas, and of 
regular standing at the bar thereof, are authorized to conduct, 
manage and argue all cases, both of law and fact, in the supreme 
judicial court. Chap. 318. 

Transfer of stock. The stock of any company, incorporated 
by a law of Maine, the capital stock of which is divided into 
shares, may be transferred by the indorsement (by the signature 
of the proprietor, or his attorney, or representative), and delivery, 
of the certificates thereof, and an entry of such transfer on the 
records of the company, so far as to show the names of the par- 
ties and the date of the transfer. Chap. 326. 
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Mortgages of real estate. The mortgagee or his assigns may 
foreclose, by publishing three weeks successively in some news- 
paper printed in the county, where the estate is situated, a notice 
of his claim thereto by mortgage, and that the condition in the 
same has been broken, by reason whereof he claims to foreclose 
such mortgage ; or by causing such notice to be served on the 
mortgagor or his assigns; and by recording such publication or 
service, in the registry of deeds where the mortgage is recorded, 
within thirty days. Chap. 333. 

Illegitimate children. Anillegitimate child shall be considered 
as an heir of the person, who shall have been adjudged the puta- 
tive father, by any court of competent jurisdiction, or who shall 
in writing acknowledge himself the father of such child, and, in 
all cases, as the heir of the mother ; but, such child shall not be 
allowed to claim, as representing his father or mother, any part of 
the estate of his or her kindred, either lineal or collateral ; and, 
if any illegitimate child shall die intestate, without lawful issue, 
his estate shall descend to his mother, or, in case of her decease, 
to her heirs at law. Chap. 338. 

Divorce. <A divorce from the bands of matrimony may be de- 
creed, in case either of the parties is or shall hereafter become a 
confirmed and common drunkard, and shall so continue for the 
space of three years, thereby incapacitating him or herself from 
making suitable provision for or taking proper care of his or her 
family. Chap. 342. 

Attachment of real estate. The officer, making an attachment 
of real estate on mesne process, is required to file an attested copy 
of his return, in the office of the registry of deeds, in the county 
or district where the estate lies, with the names of the parties in 
the suit,the sum sued for, the date of the writ, and the court to 
which the same is returnable, within five days after the attach- 
ment. Chap. 344. 

Lands forfeited to the state. Where land has been sold by the 
state and conveyed by a conditional deed, and the title to the 
same has become forfeited in consequence of the non-perform- 
ance of the condition, the purchaser or persons claiming under 
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him may revive and secure the title to such lands, by payment, or 
performance of the condition, within two years from March 23, 
1838, (except where the state has already conveyed the forfeited 
land, or where a controversy is pending relative to the title thereto). 
The same privilege is also extended to all cases of forfeiture, 
which may take place within one year from the said March 23. 
Chap. 352. 


New Hampsuire. The general court of New Hampshire, at 
the June session, 1838, passed sixty public acts and resolves, and 
twenty-five private acts. 

Attorneys. Any citizen, of the age of twenty-one years, and 
of good moral character, may, on the recommendation of any 
attorney within the state, petition the superior court to be exam- 
ed for admission as an attorney therein ; and upon an examination, 
in pursuance of such application, may be admitted to practise as 
an attorney in said court, and in all other courts of the state, upon 
taking the oaths prescribed by law. Any person, having been 
admitted an attorney or counsellor of the highest court of any 
other state, of which he was an inhabitant, and afterwards becom- 
ing an inhabitant of New Hampshire, may be admitted to practise 
there, upon satisfactory evidence of his good moral character, and 
his professional qualifications. Chap. 371. 

Suffrage. Every male citizen of twenty-one years of age or 
upwards (excepting paupers and persons excused from paying 
taxes at their own request), who shall have resided within the state 
six calendar months, and within the town or place where he may 
claim the right to vote three calendar months, next preceding the 
day of the meeting at which he shall claim such right, shall have 
the right to vote therein. Chap. 384. 


Connecticut. The general assembly of this state, at the last 
May session thereof, passed sixty-nine public acts, and several pri- 
vate acts and resolutions. 

Cruelty to animals. The wanton cad cruel beating or torturing 
of any horse, ox, or other animal, whether belonging to the offend- 
er, or not, is made punishable by imprisonment in a common 
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jail, not exceeding one month, or by fine not exceeding twenty dol- 
lars. Chap. 2. 

Imprisonment for debt. The act of the May session of 1837, to 
abolish imprisonment for debt, is repealed (see Am. Jur. vol. xviii., 
p- 113), and the following provisions are substituted therefor. 
When the defendant in any action, founded on contract, who has 
resided in the state for at least three months preceding, is arrested 
on mesne process, he may require the officer forthwith to take him 
before a justice of the peace, for the purpose of having the poor 
debtor’s oath administered to him. If, however, the plaintiff or 
his agent has made affidavit, before the authority issuing the writ, 
that he verily believes that the defendant has assigned, removed, 
or disposed of, or is about to dispose of any of his property, with 
intent to defraud his creditors, or is about to remove from the 
state, in such case, the justice, before administering the oath, must 
give the plaintiff four days notice, to appear and show cause. If 
no cause be shown, the applicant is then to be examined, the oath 
administered, and the party discharged. Chap. 33. 

Interest. The computation of interest according to the stand- 
ard laid down in Rowlet’s tables, is declared to be valid to all in- 
tents and purposes. Chap. 35. 

Fugitive slaves. Provision is made, by chap. 37, “ for the ful- 
filment of the obligations of this state, imposed by the constitution 
of the United States, in regard to persons held to service or labor 
in one state, escaping into another, and to secure the right of trial 
by jury,” in the cases mentioned in the said act. 

Spirituous liquors. The civil authority and selectmen of each 
town are authorized, by a vote of two thirds, at a meeting for the 
purpose to be held annually in the month of January, to prohibit 
the retailing of wine or spirituous liquors within the town, for the 
year ensuing, in any quantity less than five gallons. 

If there be no such prohibition, any person may sell wine or 
spirituous liquors, in less quantity than five gallons, to be taken 
and carried away at one and the same time, provided he previously 
lodge with the town clerk of the town, a bond with surety 
to the satisfaction of the selectmen, in the penal sum of three 
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hundred dollars, conditioned for the due observance of all the laws 
relating to the sale of spirituous liquors. 

One of the laws, for the due observance of which the bond is 
given, provides, that “no person shall sell directly, or indirectly, 
by an agent or otherwise, to any person or persons, nor authorize, 
or permit to be sold, any wine or spirituous liquors, mixed or un- 
mixed, to be drunk in his or her house, shop, distillery or any other 
place, or dependencies, nor suffer or permit the same, when so 
sold, to be drunk as aforesaid, nor keep the same for sale to be 
drunk as aforesaid.” 

The provisions of this act are not to be construed to prevent the 
keeper of any tavern, or house of public entertainment, duly 
licensed for the purpose, from selling wine and spirituous liquors 
to be drunk therein, nor to prevent apothecaries from selling spir- 
its for medicinal purposes. Chap. 53. 

Amendments of the constitution. The amendment proposed in 
1837 (see Am. Jur. vol. xviii, p. 515) respecting the appointment 
of the judges of the supreme court of errors and of the superior 
court, and to the tenure of their office, does not appear to have 
been confirmed. A resolution of the same session, for an amend- 
ment, relating to the choice of sheriff by the electors of each 
county, was confirmed, and provision made for submitting it to 
the votes of the people. Chap. 10. 

A resolution of the same session, for an amendment, relating 
to the qualification of electors, appears to have passed, but we do 
not perceive any provision made for submitting it to the people. 

Resolutions passed, and were continued to the next May session, 
proposing amendments, authorizing the election of judges of pro- 
bate, and justices of the peace, by the people.! 


New York. The legislature of New York, at the sixty-first 
session thereof, which commenced January 2, 1838, passed three 
hundred and thirty-three acts, and four concurrent resolutions. 


’ Amendments of the constitution of Connecticut are made by the concur- 
rent votes of the house of representatives of one, and of both branches of the 
succeeding general assembly, and the approval of a majority of the electors. 
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Auctioneers. Any citizen of New York is authorized to become 
an auctioneer, upon executing and depositing with the comptroller, 
a bond for the payment of auction duties. Chap. 52. 

Evxecutors. In actions brought by- or against executors, it shall 
not be necessary to join those as parties, to whom letters testa- 
mentary shall not have been issued, and who have not been qual- 
ified. Chap. 149. 

Railroads. Wilful injuries (other than those from which the 
death of a human being shall result) to railroads are made pun- 
ishable by imprisonment, not exceeding five years in the state 
prison, or in a county jail not less than six months. Chap. 160. 

Lunatics. The revised statutes are so amended, as to authorize 
the confinement of lunatics, in certain cases, “in such private or 
public asylum, as may be approved by any standing order or reso- 
lution of the supervisors of the county, or in the lunatic asylum in 
the city of New York.” Chap. 218. 

Partners. On the dissolution of any copartnership, by consent 
or otherwise, any of the partners may make a separate composi- 
tion or compromise with any or all of the creditors of the firm, 
without thereby discharging the others, or impairing the right of 
any creditor to proceed against them at law or in equity. Chap. 
257. 

Chancery proceedings.—Trial by jury.—Testimony. Either 
party in a suit in chancery may require a trial by jury in all cases, 
in which, in the opinion of the court, an issue of fact suitable for 
the determination of a jury, on a material point in a cause, can 
be framed ; or the court may order the same, when no request is 
made by either party ; and, on the trial of such issue, the defend- 
ant’s answer, or any other pleadings or papers proper to be read 
as testimony in the court, in which the cause is pending, may be 
read as evidence. 

The court may prescribe a short and convenient form, to con- 
tain the issue to be submitted to the jury, by way of interrogatory 
or otherwise, on which the jury may find a general or special ver- 
dict. 


In those cases, in which, in the judgment of the court, an issue 
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cannot be framed for a jury, the testimony to be given shall be 
given orally, except when the witness resides more than one hun- 
dred miles from the place of trial, or out of the state, or is unable 
to attend, in which cases, the testimony may be taken in the man- 
ner now prescribed by law. Chap. 258. 


New Jersey. The sixty-second general assembly of this state 
commenced its first sitting on the twenty-fourth of October, 1837, 
and terminated its second on the first of March, 1838; and, dur- 
ing these sessions, passed one hundred and twenty-one statutes, 
and fifteen resolutions. 

Measuring and sale of grain. From and after July 4, 1838, 
the bushel is to consist of sixty pounds of wheat; fifty-six pounds 
of rye or indian corn; fifty pounds of buckwheat; forty-eight 
pounds of barley; thirty pounds of oats; fifty-five pounds of 
flaxseed ; and sixty-four pounds of clover seed. 

Punishment of death. An act, to abolish the punishment of 
death in certain cases, provides, that there shall be three degrees 
of murder, namely: 1. whenever the homicide shall be perpe- 
trated from a premeditated design to effect the death of the person 
killed or of any human being, it shall be murder in the first de- 
gree ; 2. when perpetrated by any act imminently dangerous to 
others, and evincing a depraved mind, regardless of human life, 
although without any premeditated design to effect the death of 
any particular individual, shall be murder in the second degree ; 
and, 3, when perpetrated without any design to effect death, by a 
person engaged in the commission of any felony, shall be murder 
in the third degree. 

The punishment of murder in the first degree is death ; of mur- 
der in the second degree, solitary imprisonment for life at hard 
labor ; and of murder in the third degree, imprisonment at hard 
labor for any term not exceeding twenty years. 

Any person, so sentenced to imprisonment for life, is to be con- 
sidered and esteemed as civilly dead, and the same disposition to 


be made of his estate, as if he had died on the day of the sen- 
tence. 
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State prison. Anact for the government and regulation of the 
state prison, which has been recently erected in this state, contains 
minute regulations digested in seven articles, for the performance 
of the duties of the several officers thereof. This institution is on 
the plan of the Pennsylvania penitentiaries. 


Pennsytvania. The general assembly of this state, at the 
session thereof, which commenced in December 1837, and termi- 
nated in April 1838, passed ninety-eight statutes and twenty-two 
joint resolutions, very few of either of which relate to the general 
laws. 

Actions by and against partners. Actions by and against part- 
ners are not to be abated or defeated, by reason of one or more 
individuals being or having been members of both firms, or being 
or having been of the parties plaintiffs and also of the parties de- 
fendants in the same suit. No. 75. 

The same statute, which contains the foregoing provisions, and 
which is entitled “ An act relating to the commencement of ac- 
tions, to appeals from county auditors, and for other purposes,” 
furnishes an example of a mode of legislation, more common, we 
believe, in Pennsylvania, than in any other of the United States. 
We allude to the slovenly and very improper practice of intro- 
ducing several incongruous subjects into the same statute, under 
the unmeaning title of ‘ other purposes.” The statute above- 
mentioned, besides the section concerning actions by and against 
partners, contains provisions relating to the inspection of butter 
and hog’s lard,—the boundaries of the borough of Alleghany,— 
certain free road and turnpike companies,—the payment of the 
Cumberland county school teachers,—and the appointment of a 
measurer of marble. 

Limited partnerships. The general partner, in any limited 
partnership, is authorized, with the assent in writing of his part- 
ner, to sell or dispose of his interest in the partnership, by deed or 
will. This important enactment is found, not where one would 
look for it, in a statute, but in a joint resolution (No. 19), “ rela- 
tive to the state library and for other purposes !” 
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We cannot help adding, that the volume containing the above 
statutes of the state of Pennsylvania, which purports to be printed 
by Theodore Fenn, and “ published by authority,” at Harris- 
burg, is altogether the meanest, in point of typography and paper, 
which we have ever seen devoted to the purpose of promulgating 
the laws of any state or country whatever. 


Maryann. ‘The general assembly of Maryland, at a session 
begun December 25, 1837, and ended March 30, 1838, passed 
three hundred and sixty-three acts (almost all of a private char- 
acter) and seventy-nine resolutions. 

Amendments of the constitution. An act, passed at the preced- 
ing session, to amend the constitution and form of government, 
(see American Jurist, vol. xviii, p. 505) was confirmed. Chap. 
84. 

Rules of court. Chapter 116, reciting, that “ courts have and 
exercise a discretionary power of establishing and altering rules, 
which, in their operation, are as binding as the acts of the legis. 
lature, and ought therefore to be printed and published,” makes it 
the duty of the clerks of the county courts, to publish such rules 
in the newspapers printed in their several counties. 

Injuries by fire from railroad engines. If any woods, fields, 
or other property, real or personal, shall be burned or injured, by 
the fire or sparks from any locomotive engine or other machine, 
the railroad company, in whose use or on whose road the engine 
is employed, is made responsible for damages equal to the injury. 
Chap. 309. 

Maryland penitentiary. The several acts, relating to this in- 
stitution are consolidated, and regulations for the government and 
discipline thereof prescribed, by chapter 320. 

Felony. The taking and carrying away of corn from the stalk, 
to the amount of a peck or more, with a felonious intent to con- 
vert the same, is made a felony, punishable by confinement in the 
penitentiary, for not less than two nor more than five years. 
Chap. 361. 


1 We believe, that amendments of the constitution of Maryland are effected 
by the concurrent acts of two successive general assemblies. 
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Vireinia. The general assembly of Virginia, at the session 
thereof, which commenced January 1, and ended April 9, 1838, 
passed three hundred and thirty-one statutes (one hundred and 
forty-five of which were of a public and general nature), and 
thirteen resolutions. 

Landmarks. The wilful destruction, obliteration, or removal 
of landmarks, is made a misdemeanor. Chap. 9. 

Solitary confinement. So much of the criminal law, as requires 
the infliction of solitary confinement, in cases of conviction of 
felony, is repealed ; and the same is to be dispensed with, except 
so far as may be necessary for the proper discipline and good 
government of the penitentiary or jail. Chap. 26. 

Limitations. In actions grounded upon any simple contract, 
no acknowledgment or promise shall be deemed sufficient evidence 
of a new or continuing contract, so as to take the same out of the 
operation of the statute of limitations, and no action shall be main- 
tained, whereby to charge any person upon any promise after full 
age, to pay any debt contracted during infancy, or upon any rati- 
fication after full age, of any promise or contract made during 
infancy, unless such acknowledgment, promise, or ratification 
shall be made by some writing signed by the party to be charged 
therewith. Chap. 95. 

Burning in the hand. This part of the old common-law pun- 
ishment of felony is abolished. Chap. 100. 

Concealed weapons. ‘The habitually or generally keeping or 
carrying, by any one, about his person, in such a manner as to be 
hidden or concealed from common observation, of any pistol, 
dirk, bowie knife, or other weapon of the like kind, from the use 
of which, the death of any person might probably ensue, is made 
punishable by fine not exceeding five hundred dollars, or imprison- 
ment not exceeding six months. Chap. 101. 


Georcia. The general assembly of this state, at its session in 
November and December, 1837, passed a considerable number of 
laws and resolutions, mostly of a municipal or private character. 
The statutes are arranged alphabetically, without regard to the 
order of time. 
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Constitution. Three acts were passed, for amendments of the 
constitution ; 

1. Relating to the judiciary. 

2. Changing the election of members of the general assembly 
from annual to biennial, and enlarging the term of office of the 
state’s attorney and solicitor, from three to four years. 

3. Relating to the pardoning power. The present constitution 
authorizes the governor “to grant reprieves for offences against 
the state, except in cases of impeachment, and to grant pardons, 
or to remit any part of a sentence in all cases after conviction, 
except for treason or murder, in which cases he may respite the 
execution, and make report thereof to the next general assembly, 
by whom a pardon may be granted.” The amendment proposes 
to authorize the governor, in cases of treason or murder, to com- 
mute the punishment to imprisonment in the penitentiary for a term 
of years, or to respite the execution, and to make report thereof 
to the next general assembly, for pardon or commutation by that 
body.’ 

Deadly weapons. It is made a high misdemeanor, punishable 
by a heavy pecuniary fine, for any merchant or vender of wares 
or merchandize, or any other person, to sell or offer to sell, or to 
keep, or have about their person or elsewhere, any bowie or other 
kind of knives (including also pistols, dirks, sword canes, spears, 
&c.) manufactured and sold for the purpose of wearing or carry- 
ing the same as arms of offence or defence. 

Evidence. Oral evidence, to show that a deed or bill of sale, 
absolute on its face, is intended as a mortgage or security, is pro- 
hibited to be received in any court, unless there is a charge of 
fraud in obtaining the same, in which case, oral evidence of the 
fraud may be received. 

Limited partnerships, like those already authorized in many of 
the other states, on the commandite principle, are authorized to 
be formed by two or more persons, for almost all purposes except 
banking and insurance. 

Partners. The insertion or use, by any partnership, in their 


1 The constitution of Georgia may be amended by two thirds of the legis- 
lature, at two successive sessions. 
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partnership style or name, of the name of any individual not actu- 
ally a copartner, is prohibited under a penalty of one hundred 
dollars for each day, during which the same may be so used. 


Louisiana. The thirteenth legislature of this state, at its second 
session, which commenced December 11, 1837, and terminated 
March 12, 1838, passed one hundred and fifteen acts and resolutions. 

Succession. Where a succession is so small, or is so much in 
debt, that no person will apply for or be willing to accept the 
curatorship, the judge of probate is authorized to confer the same, 
without any previous notice, on such person as he may think 
proper; and the curator, so appointed, is authorized to sell the 
estate and appropriate the proceeds to the payment of the debts of 
the deceased, in as summary a manner as possible. No. 7. 

Bills of exchange. The rate of damages, to be allowed and 
paid upon the usual protest for non-acceptance or for non-payment 
of bills of exchange, drawn or negotiated within the state of Lou- 
isiana, is established as follows, viz.: on all bills of exchange 
drawn on and payable in foreign countries, ten dollars upon the 
hundred upon the principal sum specified in such bills; on all 
bills of exchange drawn on and payable in any other state in the 
United States, five dollars upon the hundred upon the principal 
sum specified therein. 

The damages, above provided, are to be in lieu of interest, 
charges of protest and all other charges, incurred previous to 
and at the time of giving notice of non-acceptance or non-pay- 
ment; but the holder may demand and recover lawful interest 
upon the aggregate amount of the principal sum specified in the 
bill, and of the damages thereon, from the time at which notice 
of protest for non-acceptance or non-payment shall have been 
given, and payment of such principal sum shall have been de- 
manded. 


If the contents of a bill are expressed in the money of account 
of the United States, the amount of the principal, and of the 
damages for the non-payment or non-acceptance, are to be ascer- 
tained and determined, without any reference to the rate of ex- 
change existing between Louisiana and the place on which the 











1838. ] Kentucky. 203 


bill is drawn, at the time of the demand of payment, or notice of 
non-acceptance or non-payment. 

If the contents of a bill are expressed in the money of account 
or currency of any foreign country, the principal and damages 
are to be ascertained and determined by the rate of exchange, 
but whenever the value of such foreign coin is fixed by the laws 
of the United States, the value so fixed is to prevail. 

The following days are to be considered as days of public rest 
in Louisiana, viz.: the first and eighth of January, the twenty- 
second of February, the fourth of July, the twenty-fifth of Decem- 
ber, Sundays and Good Friday. All bills of exchange and 
promissory notes are made due and payable on the second day of 
grace, when the third is a day of public rest, and on the first day 
of grace, when both the second and third are days of public rest ; 
in computing the delay allowed for giving notice of non-accept- 
ance or non-payment of a bill or note, the days of public rest are 
not to be counted ; and, if the day or two days next succeeding 
the protest for non-acceptance or non-payment are days of public 
rest, then the day next following is to be computed as the first day 
after protest. No. 52. 


Kentucky. The general assembly of Kentucky, at the Decem- 
ber session, 1837, passed four hundred and eighty-four acts, almost 
all of which are of a private or municipal character, and several 
joint resolutions. 

Sureties. An act “ limiting actions against sureties,” provides : 

1. That sureties, in bonds required by law in certain cases, as 
on appeal, supersedeas, injunction, &c. shall be discharged from 
their liability, by the lapse of seven years, after cause of action 
accrued thereon, without suit being instituted. 

2. That sureties in administration and guardian bonds, shall be 
discharged from their liability, when five years, after the youngest 
of the legatees or wards have attained full age, shall have elapsed 
without suit thereon. 

3. That sureties in all other written obligations shall be dis- 
charged, by the lapse, without suit thereon, of seven years from 
the accrual of the cause of action. Chap. 742. 
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Defrauding of creditors. An act, “ to provide against fraud- 
ulent purchases, and fraudulent sales and conveyances of property, 
to the prejudice of creditors,” gives a remedy in equity: 1, where 
one purchases any property, with the fraudulent intent of procur- 
ing the same without paying therefor; 2, where one sells or dis- 
poses of his property, with the fraudulent intent of cheating and 
defrauding creditors, or of hindering and delaying them in the 
collection of their debts ; and, 3, where a debtor is about to remove 
his property out of the state, or to dispose of it, with an intent to 
delay, hinder, or defraud his creditors. Chap. 825. 

Common schools. Chap. 898, in forty-one sections, provides for 
the establishment of a system of common schools. 

Limitation of real actions. Chap. 941 provides, that on and 
after October 1, 1840, no other or longer time shall be allowed, 
within which to maintain a writ of right or other possessory action, 
upon the seizin or possession of an ancestor or predecessor, than 
is allowed for maintaining a real action upon a person’s own seizin 
or possession. 

Petit jurors. By chap. 960, the mode of selecting petit jurors 
by lot is introduced. 


Oxo. The following are some of the enactments of the first 
session of the thirty-sixth general assembly of the state of Ohio, 
begun Dec. 4, 1837, and terminated March 19, 1838. 

Common schools. An act, “ for the support and better regula- 
tion of common schools, and to create permanently the office of 
superintendent,” provides for the establishment of a school fund, 
—the appointment of a superintendent,—and the government and 
regulation of the common schools. ‘This statute contains forty- 
seven sections. March 7. 

Evidence. On the plea of non est factum, offered by the person 
charged as the obligor or grantor of a deed, or of non assumpsit 
or nil debet, offered by the person charged as the maker or indorser 
of any promissory note, or drawer, indorser, or acceptor of any 
bill of exchange, it shall not be necessary for the plaintiff to prove 
the execution of the deed, the making of the note, or the drawing 
or accepting of the bill of exchange, upon which the suit is 











1838. ] Ohio. 205 


brought, or any indorsement thereon, unless the party offering 
such plea shall make affidavit of the truth thereof, or that any such 
indorsement was not made as it purports to have been. March 9. 

Idiots, lunatics, and insane persons. An act, passed March 9, 
to provide for the safe keeping of idiots, lunatics, and insane per- 
sons, the management of their affairs, &c., consisting of nineteen 
sections, contains provisions well adapted to the end in view, which 
appear to be dictated by a liberal and humane spirit, and to cor- 
respond with the present state of the knowledge of mental disease. 
Among other useful provisions, the judge before whom an inquiry 
is instituted, respecting the mental state of a supposed idiot or 
lunatic, is directed, with the witnesses named by the complainant, 
to summon at least two skilful and respectable physicians. 

Assignments by insolvent debtors. An act concerning proceed- 
ings in chancery, passed March 14, declares, that all assignments 
of property in trust, which shall be made by debtors to trustees, 
in contemplation of insolvency, with the design to prefer one or 
more creditors to the exclusion of others, shall be held to enure 
to the benefit of all the creditors, in proportion to their respective 
demands. 

Quo warranto. The proceedings, on informations in the nature 
of guo warranto, are prescribed and regulated by a statute, passed 
March 17. 

Imprisonment for debt is abolished by an act passed March 19, 
the details of which are too long to be inserted here, but which 
provide generally, that no person shall be arrested or imprisoned, 
on any writ or execution, founded on contract (except promises to 
marry, for moneys collected by any public officer or attorney at 
law, and for any misconduct or neglect in office, or professional 
employment) unless it shall be made to appear, first, that the de- 
fendant is about to remove his property out of the jurisdiction of 
the court, with intent to defraud his creditors; or, second, that he 
is about to convert his property into money, for the purpose of 
placing it beyond the reach of his creditors ; or, third, that he has 
property or rights in action, which he fraudulently conceals ; or, 
fourth, that he has assigned, removed, or disposed of, or is about 
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to dispose of his property, with intent to defraud his creditors ; or, 
Jifth, that he fraudulently contracted the debt, or incurred the obli- 
gation for which the suit is brought. 


Inurno1s. The tenth general assembly of this state, at their 
session commencing Dec. 5, 1836, and ending March 6, 1837, 
passed a large number of laws, mostly private or municipal, and 
several resolutions. Among the statutes of general interest, we 
observe one in fifty sections, ‘‘ to establish and maintain a general 
system of internal improvement,”—another, ‘‘ to amend the sev- 
eral acts in relation to common schools ”’—and a third, “ authoriz- 
ing suits against persons whose names are unknown, in certain 
cases.” 

The same general assembly, at a special session, commencing 
July 10, and ending July 22, 1837, passed several statutes. 

Recording of conveyances. The recording of any deed, &c., 
in the county where the land is situated, is declared to be notice 
to subsequent purchasers and creditors, from the time of such re- 
cording, though the same is not acknowledged or proved accord- 
ing to the laws of Illinois. July 21. 

Words of limitation in conveyances. Every estate in lands, 
hereafter to be granted, conveyed or devised, though other words 
heretofore necessary to transfer an estate of inheritance be not 
added, shall be deemed a simple estate of inheritance, if a less 
estate be not limited by express words, or do not appear to have 
been granted, conveyed, or devised, by construction or operation 
of law. (§1). July 21. 

Contingent remainder. When an estate hath been or shall be 
conveyed in remainder, to the child, or to the use of the child, of 
any person to be begotten, such child, born after the decease of 
the father, shall take the estate in the same manner as if born in 
the lifetime of the father, although no estate shall have been con- 


veyed to support the contingent remainder after his death. ({§ 2). 
July 21. 


MicuicaNn. The legislature of Michigan, at the annual session of 
1837, passed one hundred and twenty-six acts and joint resolutions. 
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Banking associations. Any persons, desirous of forming an 
association for transacting banking business, are authorized to do 
so, in the manner provided by an act “to organize and regulate 
banking associations.” No. 47. 

Limited partnerships, for the transaction of any mercantile, 
mechanical, or manufacturing business (but not for the purpose of 
banking or insurance) are authorized to be formed by two or more 
persons, upon the terms Wc. contained in an act to authorize and 
regulate such associations, and which is substantially like the 
statutes of Massachusetts and New York on the same subject. 
No. 58. 

Manufacturing corporations. Any five or more persons are 
authorized to incorporate themselves for manufacturing purposes. 
No. 121. 

Imprisonment for debt. The commissioner, having in charge a 
revision of the laws, is requested not to embody the principle of 
imprisonment for debt in the system of collection laws, which he 
may report for the adoption of the legislature. Res. No. 89. 

The legislature of Michigan, at the special session thereof, 
which commenced on the twelfth and terminated on the twenty- 
second of June, 1837, passed nineteen laws and resolutions, and 
at an adjourned session of the same year, fourteen laws and reso- 
lutions. 

The acts and resolutions, passed at the regular session of 1838, 
are one hundred and twenty-six in number. 

State penitentiary. A state penitentiary is located near the 
village of Jacksonburgh, and authorized to be built, by three com- 
missioners appointed for the purpose, on the plan of the Auburn 
prison in the state of New York, with such variations, as the com- 
missioners shall think will best promote the interest of the institu- 
tion. Nos. 19 and 53. 

Revision of the laws. We perceive, from various resolutions, 
passed within the last two years, that the laws of Michigan have 
been revised, by a commissioner appointed for the purpose, and 
reénacted by the last legislature, and that they are now in the 
course of publication, if not already published. 
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CRITICAL NOTICES. 


1.—Speech of James Mapison Porter, of Northampton, in the 
Convention of Pennsylvania, on the subject of the right to annul 
Charters of Incorporation. Delivered November 20, 1837: 
Philadelphia: Hay & Co. 


Mr. Porter goes over the whole subject of the origin, history, and 
use of corporations, and considers the right of the legislature to 
annul or alter charters, both in a legal and political, but, chiefly, in 
the latter point of view. In the legal part of his speech we ob- 
serve nothing new. In the political part, we are presented with 
some interesting details, in reference to the history of the old 
bank of North America, and also concerning the existing bank of 
the United States, the chartering of which gave occasion to the ques- 
tion, then under discussion in the Pennsylvania convention. The 
act, by which this latter institution was incorporated, was entitled, 
** An act to repeal the state tax on real and personal property and 
to continue and extend the improvements of the state by railroads 
and canals, and to charter a state bank, to be called the United 
States Bank.” Alluding to the several objects here specified, Mr. 
Porter remarks : 


“The system of legislation, by which various projects are embodied 
in one act, I have ever reprobated. I think half the evils in legislation, 
of which we have any cause to complain, arise from this combination 
of laws in one bill. An appropriation bill is gotten up, and in the 
scramble, in order to procure some useful and necessary appropriations, 
a vast number of others, having no intrinsic merit, and which never could 
be obtained if standing alone, are introduced and passed, to procure votes 
of members for that which is useful. Again; by this system, the inter- 
ests of various portions of the state are combined, and support is ob- 
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tained for an entire bill, for no one provision of which, if separated from 
the rest, could a respectable vote be obtained. The variety of objects 
embraced in this bill for chartering the bank of the United States, made 
it objectionable in this point of view, independent of the objections to 
the provision for chartering a bank with more capital than all the other 
banks in the state possessed. Andno man can doubt, that the bill would 
not have been passed, but for the provisions contained in it for various 
internal improvements, and for the advancement and support of the 
cause of education. But even these have not entirely recommended it 
to the people at large, and softened down their objections to it. If, how- 
ever, there be no actual fraud in the obtainment of the charter, no mat- 
ter how improvident a bargain the state has made, she is bound by it—a 
bargain is a bargain.” 


In accordance with these views, Mr. Porter proposed to amend 
the bill of rights, by providing that the legislature should not have 
power “to combine or unite in any one bill or act, any two or 
more distinct subjects or objects of legislation, or any two or more 
distinct appropriations or appropriations to distinct objects ;” but 
what was the fate of this proposition we are not informed. It 
seems to us that it would hardly operate to cure the evil, against 
which it was directed. The kind of corruption practised in this 
way (denominated Jog-rolling in some parts of our country), 
would be carried on just as effectually by separate and distinct 
bills, as by packing together all the pet projects of several minor- 
ities into one bill. Mr. Porter quotes largely from one of Paine’s 
essays, which, we are inclined to agree with him, have fallen into 
unmerited neglect, by reason of their author’s avowed sentiments 
on the subject of religion. Paine was an able and popular polit- 
ical writer, and did much, by his pen, to forward and sustain the 
cause of American independence. But the gross and offensive 
attacks upon the christian religion, in which he indulged, long 
after his services to the United States, and towards the close of 
his life, have thrown his whole character and labors into disgrace. 
No trifling degree of courage would be requisite, we should think, 
to quote his writings as authority, inany deliberative assembly, at 
the present day. 

VOL. XX.—NO. XXXIX. 14 
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2.—Select Cases from the Records of the Supreme Court of New- 
foundland ; with a Table of the names of Cases, and an Appen- 
diz: Henry Winton, St. Johns, Newfoundland ; & Baldwin & 
Cradock, London, 1829. 


The period, embraced by the cases reported in this volume, 
commences in July 1817, and terminates in June 1828. From 
the beginning of this period to the 6th of May, 1822, the office of 
chief justice of the supreme court of judicature in Newfoundland, 
was filled by Francis Forbes, Esq.,of Lincoln’s inn, barrister at 
law. He was succeeded, on his resignation, in September, 1822, 
by Richard Alexander Tucker Esq., of the Inner Temple, barrister 
at law, who took his seat in the supreme court on the 5th of May, 
1823, and continued to preside there, as the sole judge thereof, 
until the 2d of January, 1826, when the royal charter, granted by 
the king to the supreme court of Newfoundland, under the provis- 
ions of the 5th George IV, ch. 67, was promulgated, and the bench 
was then filled by the Hon. Richard Alexander Tucker, chief 
judge, the Hon. John William Molloy, and the Hon. Augustus 
Wallet Des Barres, assistant judges. In September, 1826, the 
Hon. Edward Brabazon Brenton was appointed an associate judge 
in the room of Mr. Molloy, who had been previously removed from 
office. Mr. Tucker has since resigned and his place has been sup- 
plied by the appointment of Mr. Stuart, late attorney general of 
Lower Canada, to the office of chief judge of Newfoundland. 
The opinions, contained in the volume before us, from 1817 to 
1822, were delivered by Mr. Forbes, and those in the residue of 
the cases (apparently) by the chief judge, Mr. Tucker, by whom 
we understand the cases were compiled and published. 

The practising lawyer (out of Newfoundland) will find very 
little in this volume, to reward him for the trouble of a perusal ; but 
the student of general jurisprudence, who desires to acquaint him- 
self with the various legal systems, which are in actual operation, 
in different countries, will find it full of curious and interesting 
matter. The common law of England is in force in Newfound- 
land, controlled and modified, however, by the peculiar customs of 
the island, and by particular statutes, adapted to the condition, cir- 
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cumstances, and situation of the inhabitants. The following ex- 
tract from an opinion of chief justice Forbes, furnishes a good 
illustration of this new adaptation of established principles to the 
circumstances of the colony. 


“ Our insolvent act is nothing more than the application of that part 
of the maritime law of Europe, which relates to ships and sailors, to the 
fisheries, which, in their general features, bear a strong resemblance. 
For example, in the adjustment of the claims upon a ship, by the laws 
of Europe, the seamen have a right to be paid the full extent of their 
wages, while a plank of the vessel remains. Next in priority of claim, 
are materials, and those who have furnished necessaries abroad, who 
claim a preference amongst each other, according to the recency of the 
date of their several bottomries; and, lastly, all other creditors alike. 
What is this but the law of Newfoundland applied to the product of a 
fishing voyage, instead of a ship,—to supplies for such a voyage, instead 
of necessaries for a foreign voyage, and to the last supplier, in preference 
to the one preceding, instead of the last security of bottomry? This 
application of the maritime law to the fisheries naturally suggested itself 
to the courts at home, which used formerly to determine all causes which 
arose in this island. It was as naturally followed by the court of vice- 
admiralty, which afterwards entertained civil actions; and it remains 
to this hour the law of the island.” p. 125. 


In the digest of British-American cases, contained in our last 
number, our readers will find examples of the peculiar customs of 
Newfoundland, some of which have arisen from the fact of the 
whole island having been originally dedicated to the purposes of 
the fishery. Chief justice Forbes was quite indignant, however, 
at the idea that Newfoundland should be considered as nothing but 
a fishery, and took occasion to express himself in the following 
terms: 


“T am aware that Newfoundland has been considered as a mere _fish- 
ery, and, by a political kind of fiction, every person in it is supposed to 
be either a fisherman, or a supplier of fishermen. I am not disposed to 
interfere with any political considerations upon the subject ; but I must 
observe, that such a fiction differs from the true principle of legal fiction— 
in fictione legis semper subsistit equitas; and, it is, besides, a great depart- 
ure from the fact; since there is a considerable trade from this island, 
sanctioned by parliament, and independent of the fishery.” p. 47. 
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3.—A Digest of the Cases decided and reported in the Superior 
Court of the City of New York, the Vice Chancellor’s Court, 
the Supreme Court of Judicature, the Court of Chancery, and 
the Court for the Correction of Errors, of the State of New 
York ; from 1823, to October, 1836; with Tables of the Names 
of the Cases, and of Titles and References: Being a Supple- 
ment to Johnson’s Digest. Philadelphia: published by E. F. 
Backus, 1838. 


The contents of this work are so fully set forth on the title page, 
that very little remains to be added, except that the number of 
volumes of reports digested in it amounts to thirty-three, namely : 
Cowen’s, nine volumes, Wendell’s, fifteen volumes, Hopkins’s 
chancery reports, one volume, Paige’s, five volumes, Edwards’s 
reports of cases decided by the vice-chancellor, one volume, and 
Hall’s reports of the superior court of the city of New York, two 
volumes. This digest being intended as a supplement to the well- 
known and very valuable work of Mr. Johnson, the arrangement 
adopted by him has been followed by the compilers, ‘so as to 
give to their work, as much as possible, the character of a continu- 
ation of his plan.” It may be added, also, that its typographical 
appearance is precisely similar to that of Johnson’s digest. Why 
have the compilers withheld their names from the public? Their 
work is certainly creditable to themselves ; and, we have no doubt, 
will receive the favor of the profession. 


4.—The Practice in Civil Actions and Proceedings, in the Su- 
preme Court of Pennsylvania, and in the District Court and 
Court of Common Pleas for the City and County of Philadel- 
phia ; and also in the Courts of the United States. By Francis 
J. Trovsat and Witiiam W. Haty. In two volumes. Phila- 
delphia: R. H. Small, 1837. 


The first volume of the first edition of this work was published 
in 1825, and the second volume of the same in 1828. The demand 
for a second edition, within the last year, considering that the sale 
of a book on Pennsylvania practice must necessar'ly be confined 
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to that state, is gratifying evidence of the estimation in which the 
work of Messrs. Troubat and Haly is held, by those who are the 
best if not the only persons capable of judging of its merits. We 
never could exactly understand the mysteries of Pennsylvania 
practice,—the administration of justice, both in law and equity, 
under the common law forms of procedure,—but we have an idea, 
that, in point of fact, justice is as well and truly administered, in 
that state, by the apparently clumsy arrangement to which we have 
alluded, as it is elsewhere by means of the equally clumsy arrange- 
ment of separate courts. The good people of Pennsylvania would 
have justice effectually administered, and they would not have a 
court of chancery ; and so they invented a mode, peculiar to 
themselves, by which the former seems to have been attained, 
without the aid of the latter. Among other inventions for this 
purpose, we find it laid down, that it is a general rule adopted by 
the courts, ‘“‘ that whatever would be sufficient in chancery to 
protect the party will be admitted in evidence under the general 
plea of payment ; and that shall be presumed to be paid, which, 
in equity and good conscience, ought not to be paid.” 

The alterations, which have been made by the legislature, since 
the publication of the first edition, are all incorporated in the 
present. These alterations are numerous and of great importance, 
in consequence of the revision by the legislature, in the summer 
of 1836, of various laws relating to the organization, jurisdiction, 
and powers of the courts, and their modes of proceeding. 


5.—Reports of Decisions made in the Superior Courts of the 
Eastern District of Georgia, by Judges Berrien, T. U. P. 
Chariton, Wayne, Davies, Law, Nicoll, and Robert M. Charl- 
ton; and in the Middle Circuit, by Thomas U. P. Charlton. 
By Rosert M. Cuartton, late Judge of the Superior Courts 
of the Eastern District. Savannah: Thomas Purse & Co. 
1838. 


The situation of the state of Georgia, in reference to its judi- 
ciary organization, is so entirely peculiar in this land of law and 
litigation, that we shall make no scruple to extract the greater part 
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of the preface to the volume before us, in which the subject is 
fully explained by the learned judge and reporter. 


“ There are ten judicial districts in the state of Georgia. For each, a 
‘judge of the superior courts’ is appointed. To this judicial function- 
ary, powers are entrusted, and duties imposed, of no ordinary character. 
As the presiding officer of a common law tribunal, he is called on to 
settle the multitude of ever-changing questions, that are presented for 
adjudication ; to untie the Gordian knots of assumpsit and case—to 
thread the intricacies of the ejectment labyrinth—and to make the way 
straight, for those ‘ good and lawful citizens of the state,’ who claim the 
right to recover a chattel from one, into whose possession ‘ it hath come 
by finding.’ In this capacity, also, aided by a special jury, he determines 
all appeals from the petit jury of his own tribunal, or of the ‘ inferior 
court.’ Moreover, he sits in judgment upon all appeals from the ‘ court 
of ordinary,’ in testamentary matters, &c. Associated with the special 
jury, he also acts as a chancellor, and determines all questions connected 
with proceedings in equity. To the same jury, he expounds the law 
applicable to the cases of those persons, who seek a release from the 
silken bands of matrimony. All writs of certiorari, prohibition, man- 
damus, &c. emanate from, and are heard before him. Upon him too, 
rest the hopes and fears of the unfortunate individual, charged with the 
violation of the criminal laws of the country ; and by his lips, the sen- 
tence of imprisonment, infamy and death is announced. That he is 
often called upon to perform most of these various and heavy duties 
within the same week, I may safely testify ; that he is not required to 
perform them all on the same day, is not owing to any courtesy on the 
part of the legislature, but because that body has not the power of 
Joshua of old, ‘to make the sun and moon stand still’ long enough. 
Nor is this all. This legal Hercules is the ultima spes of the desponding 
suitor—the ne plus ultra of the zealous lawyer. His fiat is conclusive. 
There exists no tribunal, that can correct his errors, or change his de- 
crees. The constitution of the state (as amended a few years ago), 
declares, that there shall be ‘a supreme court for the correction of errors,’ 
but the legislature of Georgia have hitherto disregarded the solemn 
mandate, and refused to organize such a tribunal. 

“Such (amongst others), are the duties and powers of a judge of the 
superior courts of the state of Georgia; duties too multifarious, and 
powers too extensive, to be confided to any man; and powerful indeed 
must be the physical abilities, and gigantic must be the intellect of that 
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individual, who can discharge them properly. Called upon to decide the 
most difficult and intricate questions without a moment’s time for delib- 
eration ; compelled to charge the jury thereon, as soon as the learned 
and elaborate arguments of the skilful and opposing counsel at the bar 
have ceased, it would, indeed, be a miracle, if manifold errors were not 
to be found in such decisions. I have not attempted to collect these hasty 
and crude opinions. Those that will be found in the succeeding pages, 
are the written decisions of the judges of the eastern circuit of the state 
of Georgia, upon cases reserved, or questions of Jaw or equity, which, 
not requiring the immediate action of a jury, have been submitted to 
the judge for his deliberate opinion. The constitution does not require 
him to assign written reasons for his judgments, save on motions for 
new trial, but the practice in our circuit (particularly of late years) has 
been, to give written opinions in all matters, to which deliberate investi- 
gation has been bestowed. My father, judge Thomas U. P. Charlton, 
had collected these opinions pronounced before 1810, and published them 
in a small volume, in 1824. The present work embraces all given since 
the former year. 

*“T beg leave to disclaim the title of a regular reporter. I have called 
myself the editor, because there was no other word in the English lan- 
guage, which could exactly express my connexion with the work. I have 
made the ‘ marginal abstracts,’ formed the index, added few and scat- 
tering annotations to some of the decisions, and corrected the proof- 
sheets. This is all that | have done, and though it may be considered 
by the reader, as entitling me to but little praise, I can assure him, that 
when performed under the pressure of more important duties, it has been 
troublesome enough. The profession in Georgia will understand, why 
I could not make the volume more perfect, by adding to each case, a 
statement of facts and the arguments of counsel. Having no system of 
special pleading, it would have been in vain to have searched the records 
(other than the decisions of the judges), for the points in issue, and I 
was unwilling to trust to the fading memory of counsel, engaged in the 
respective cases. The decisions, generally, contain a sufficient statement 
of the facts, to enable the reader to ascertain the history of the case. I 
pray him not to rely too much on my hasty notes or abstracts, but to 
read, and determine for himself. 

“There is one matter which requires an explanation. I have inserted 
decisions in this volume, which affirm principles, long since considered as 
settled. A good reporter, in a state or country blessed with a supreme 
court and a series of reports, would, of course, omit cases of this charac- 
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ter ; but on proper reflection. I concluded, that under a system like ours, 
it was all-important to the profession, that principles solemnly adjudi- 
cated by our highest tribunal, should be promulgated, without reference 
to the fact, that they had long since been established in a different state 
or country. The proprietors of land which has been long settled, and 
every foot of ground of which is familiar to them, may, if they please, 
refuse to set up the marks which designate their well known boundaries 
or ways, but it would be unwise in the owners of a newly inhabited 
territory to follow such an example. We have no supreme court—each 
judge in each circuit is independent of the others. With the exception 
of the volume published by my father, and a work recently given to the 
profession by George M. Dudley, Esq., we have no books of reports. The 
same law is often differently construed in the different circuits. I trust, 
that under all these circumstances, I may be pardoned for disregarding 
the suggestion of lord Bacon, ‘ that homonymie be purged away.’ ” 


The circumstances, under which this volume of decisions has 
been prepared,—the period embraced by them,—the courts in 
which they occurred,—and the general character of the cases,— 
are so fully detailed in the foregoing extracts, that we have little 
to add, further than that the duties of the editor have been per- 
formed with ability and success ; and that though we once ex- 
pressed our fear that Georgia might be “a sterile soil for the 
law,” we are quite satisfied, from an examination of Mr. Charlton’s 
reports, that, by assiduous and careful cultivation, she may be 
made to yield an abundant harvest. The typographical execution 
of this volume is neat and correct. 


6.—Reports of Cases argued and determined in the Courts of 
King’s Bench and in the Provincial Court of Appeals of Lower 
Canada, with a few of the more important Cases in the Court 
of Vice-Admiralty and on Appeals from Lower Canada, before 
the Lords of the Privy Council: collected by Georce OKILL 
Srvart, Esq. Barrister at Law. Quebec: Printed by Neilson 
and Cowan, 1834. 


This volume contains a collection of cases, decided by the sev- 
eral tribunals mentioned in the title, during a period of more than 
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twenty years, commencing in April, 1810, and ending in February, 
1835. Mr. Stuart very modestly announces himself as the col- 
lector of the cases ; by which he probably means nothing more, 
than that he was not himself present at the hearing or decision of 
all of them. Whether however he be strictly entitled to the char- 
acter of a reporter, or not, it is quite certain that he has performed 
the duty of one, or at least of an editor, in a very faithful and 
thorough manner. The facts of the cases are presented in a clear 
and perspicuous style,—the points and arguments of the counsel 
are briefly but duly presented,—and the opinions of the court are 
evidently prepared with much care and attention. Every part of 
the volume, indeed, is highly creditable, in a literary as well as a 
legal and judicial point of view, to all whose labors are displayed 
on its pages. 

One of the chief inducements to the publication of these re- 
ports, Mr. Stuart informs us in his preface, was a consideration of 
the ‘‘ dangers to which parties must every where be subjected 
from the want of reports of judicial decisions, under a system 
derived from such various sources as is the law of Lower Canada.” 
These various sources are the French law, previous to the revolu- 
tion, the English common and statute law, in reference to some 
subjects, and the provincial statutes ; all of which are repeatedly 
brought in question, and learnedly examined and discussed in the 
cases before us. In regard to the forms of proceeding, in the courts 
of Lower Canada, the French and English systems appear to have 
been amalgamated. There is no distinction between law and 
equity ;—formal defects are not fatal, at least, we have seen no 
case, in which the decision turned upon a question of form ;—mat- 
ters of fact are settled without a jury ;—and damages when awarded 
are assessed by the court or by experts appointed for the purpose. 
Both the student of law and the practising lawyer will find their 
account in an examination of Mr. Stuart’s volume. The editor’s 
notes add greatly to the value of the work. One on page 107 
contains a case, originally reported by Mr. Justice Pyke (in a 
small volume of cases published in 1811), in which chief justice 
Sewell explains at considerable length, the system of pleading in 
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use in the Lower Canada courts. Our readers will find, under the 
head of British-American cases, in our last number, a digest of 
many of the cases in this volume. In compiling that digest, we 
selected from all the British-American reports, to which we could 
obtain access (except Stewart’s admiralty decisions in Nova Scotia) 
and of the existence of which we had knowledge. Are there any 
Upper Canada or Nova Scotia reports ? 


7.—Reports of Cases argued and determined in the Supreme Judi- 
cial Court of the State of Maine. By Joun Suertey, Counsel- 
lor at Law. Volumel. Maine Reports. Volume XIII. Hai- 
lowell: Glazier, Masters & Smith, 1838. 


Mr. Shepley is the successor of Mr. Fairfield, in the office of 
reporter of the decisions of the supreme judicial court of Maine ; 
and the volume before us, which contains the cases for the year 
1836, exhibits the first fruits of his official labors. 

The following extracts from his advertisement indicate Mr. Shep- 
ley’s notion of the duties of a reporter, and also the manner in 
which he has accomplished his task, in the present volume. 


“Tn preparing the statements of fact, the reporter has attempted, and 
not without much labor, to condense them into the least possible com- 
pass, consistent with a clear understanding of the case. In some few 
instances, additional facts would have been inserted, if they had been 
found in the exceptions or report. 

‘In framing the abstracts, he has, when practicable, given the princi- 
ples decided, in preference to abridged statements of the facts followed 
by the conclusions drawn from them by the court. In his statements of 
principles, he has intended to confine himself to such as are necessarily 
implied in the decision of the case. He has done this from the belief, 
that the whole court are responsible for that alone, and that the reason- 
ings and illustrations, as well as the whole language of the opinion, 
have but the authority of the judge by whom such opinion may have 
been drawn up.” 


In pursuance of a resolve of the legislature of Maine, Mr. Shep- 
ley’s first volume is “ entitled and lettered on the back thereof,’ 
as the thirteenth volume of Maine Reports. Our readers will find 
some of the principal decisions in this volume inserted in the digest 
of American cases contained in the present number of our journal. 
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8.—A Charge to the Grand Jury, upon the importance of main- 
taining the Supremacy of the Laws: with a brief Sketch of the 
Character of William M. Richardson, late Chief Justice of 
the Superior Court of New Hampshire. By Joe. Parker. 
Concord, N. H.: Marsh, Capen, & Lyon, 1838. 


The disgraceful scenes, enacted within a few years, in various 
parts of the United States, by tumultuous assemblages of citizens, 
substituting their own wild passions for the deliberate action of the 
law, or setting their will against its provisions, have given occa- 
sion to many productions like that before us, but to few which 
manifest equal ability, power,and eloquence. We should be glad, 
if our limits would permit, to transfer some portion of this 
charge to our pages, or at least to give an analysis of it; but we 
must content ourselves with commending it to the perusal of all 
the friends of law and social order. That portion of the address, 
in which chief justice Parker speaks of the life and character of 
his predecessor, the late chief justice Richardson, is republished, 
as an article, in our present number. It does equal justice to the 
character and talents of the deceased, and to the feelings and 
taste of the author. 


9.—Extracts from a Lecture on the Philosophy of the Law, read 
before the Washington Lyceum, Dec. 2, 1837. By J. 8. B. 
Tuacuer, Esq. South Western Journal, published at Natchez. 


The purpose of this lecture is ** to show, in unfolding the phi- 
losophy of the law, how intimately it is connected with human 
affairs,—with government, religion, morals, business and social 
life ;”” and, in discussing these several subjects, the writer mani- 
fests much thought and learning, accompanied by a sound practi- 
cal judgment. His style is easy and flowing, and well adapted to 
interest and instruct an unprofessional audience. The law will 
be the more respected, the more popularized it becomes; and 
its ministers will suffer no detriment, from the mysteries of their 
craft being subjected to the scrutiny of the common mind. 
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10.—Inaugural Addresses, delivered by the Professors of Law in 
the University of the city of New York, at the opening of the 
Law School of that Institution. Published at the request of the 
Council of the University. New York: 1838. 


The law school of the university of the city of New York is 
divided into three departments :—a department of practice and 
pleading ; another of the law of persons and personal property 
including commercial law ; and a third of the law of real property 
and of equity. The faculty consists of three professors, namely : 

Benjamin F. Butler (late attorney general of the United States), 
professor of general law and of the law of real property, and 
principal of the faculty ; 

William Kent, professor of the law of persons and personal 
property ; and 

David Graham, Jr., professor of the law of pleading and practice. 

The course of study in each department is to embrace one year, 
the full course three years ; and, in addition to the lectures, given 
by the professors in their several departments, a parallel or gen- 
eral course is to be given to the whole school, by the principal, 
Mr. Butler, on the law of nature and nations, and on the jurispru- 
dence of the United States. 

Though the establishment of a law faculty formed a part of the 
original design of the university, anda plan for the purpose, drawn 
up by Mr. Butler, the principal, was adopted by the council in 
1835, the complete organization of the school has been delayed 
until the present year, in consequence of the official engagements 
of that gentleman, which have hitherto prevented him from enter- 
ing on the duties of his professorship. Those engagements being 
terminated, the law school of the university of New York was 
opened in April last; on which occasion, the several professors 
delivered the inaugural addresses, contained in the pamphlet before 
us. The subject of Mr Butler’s address is, “‘ the usefulness of the 
legal profession ; and the necessity and importance of providing 
additional means for instruction in legal science :”’—that of Mr. 
Kent, “‘ the rise and progress of commercial law in English juris- 
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prudence :”—and of that of Mr. Graham, “ the practice of the law, 
as illustrated in the study of pleading and practice.” 

Our limits will not allow us to make extracts from all these 
discourses; and it would be invidious, to select from any one, 
where all are so well worthy of attention and perusal. We sin- 
cerely hope, that the distinguished gentlemen, who constitute the 
law faculty of the university of the city of New York, will meet 
with the success, to which their eminent talents and peculiar quali- 
fications for the duties of their several departments so justly 
entitle them. 


11.—Dissenting Opinion of Henry W. Collier, Chief Justice of 
the Supreme Court of Alabama, at June Term, 1838, in the 
matter of John L. Dorsey. Published in the Flag of the Union, 
July 25, 1838. 


The question, in the case, which gave rise to the dissenting 
opinion of chief justice Collier, was on the constitutionality of a 
statute of Alabama, requiring attorneys and counsellors at law to 
take an oath against duelling. The decision of the court, it seems, 
was against the validity of the statute; but, if we gather the 
facts of the case rightly from the argument before us, we cannot 
entertain the remotest shadow of a doubt of the correctness of the 


opinion of the chief justice, and of the perfect constitutionality of 
the law. 


12.— Resolves and Private Laws of the State of Connecticut, from 
the year 1789 to the year 1836. Published by authority of 
Resolutions of the General Assembly, passed May 1835 and 
1836, under the supervision of a special committee. T'wo vol- 
umes, 8vo. Hartford: John B. Eldridge, 1837. 


The committee, under whose supervision these volumes have 
been published, consisted of Messrs. R. R. Hinman, Elisha 
Phelps and Leman Church, who were also charged with the duty 
of preparing and publishing an edition of the general laws. The 
latter part of their duty was executed in 1835 (see Am. Jur. vol. 
xviii. p. 232). In the volumes before us, the various acts and re- 
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solves are arranged under distinct and appropriate titles, and pub- 
lished in alphabetical order. The work appears to have received 
the careful attention of the committee. Charters of incorpora- 
tion, it seems, are sometimes granted in Connecticut, in the form of 
resolves. Are these considered as laws? ‘The constitution, art. 
3, sect. 1, declares, that the style of the laws, passed by the legis- 
lature, shall be—* Be it enacted by the Senate and House of Rep- 
resentatives, in General Assembly convened.” ‘The form of a 
Resolve is—‘* Resolved by this Assembly.” The state courts and 
authorities would probably give the effect of law to a resolve ; but 
it might be otherwise with those of other states or of the United 
States. The following case, which recently occurred in Massa- 
chusetts, will show that the question is not without its importance. 
The legislature of that state, by a resolve of April, 1836, author- 
ized the treasurer, with the consent of the governor, to receive any 
sums of money which might become payable to the common- 
wealth, in consequence of “ the distribution of any portion of the 
public revenue among the several states of the union.” In June 
following, congress passed an act, providing for the deposit of the 
surplus revenue, with such of the several states, as should by law 
authorize their treasurers or other competent authorities, to receive 
the same.” The governor of Massachusetts thereupon communi- 
cated the resolve of the legislature to the secretary of the treas- 
ury of the United States, and requested to be informed, whether 
it would be deemed by him a sufficient warrant for paying over 
the state’s share of the surplus. The secretary replied, that the 
resolve did not appear to him sufficiently extensive (not being a 
law) to meet the stipulations, contemplated in the act of congress ; 
and this opinion was afterwards confirmed by Mr. Butler, the 
attorney general. 

The constitution of Massachusetts provides a formula for the 
enactment of a law, and also speaks of resolves, as acts of legis- 
lation, which require the approval of the governor ; but we do not re- 
collect, that resolves are mentioned at all in the constitution of Con- 
necticut ; there is, consequently, stronger ground for considering a 
resolve of the latter state not to be a law, than for a similar decis- 
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ion in regard to a resolve of the former. The delay occasioned 
by the mistake of the legislature of Massachusetts, in passing a 
resolve instead of a law, for the reception of the surplus revenue, 
caused her a loss of the interest on the first instalment amounting 
to a very considerable sum. 


13.—A Penal Code prepared by the Indian Law Commissioners, 
and published by command of the Governor General of India 
in Council. Calcutta: printed at the Bengal Military Orphan 
Press, by G. H. Huttmann, 1837. 


The new charter of the English East India Company, which 
was granted in the year 1834, contained a provision for the appoint- 
ment of a law commission, to revise and prepare a system of 
laws for the government of the British dominions in India. Com- 
missioners were accordingly appointed, who, it seems, have com- 
menced their labors, by the preparation of a penal code, which 
was reported to the governor general, Oct. 14, 1837. This project, 
we believe, is the second (Mr. Livingston’s being the first) ever 
prepared officially in the English language, by persons educated in 
the knowledge of the English common law, and must therefore be 
looked upon with much interest and curiosity, by all the friends of 
codification in England and the United States. It is not in our 
power, of course, to decide whether the substantive provisions of 
this code are well adapted to the circumstances and situation of 
the people, who are to be governed by it, if it should receive the 
sanction of the Indian government; we shall not therefore take it 
upon ourselves to criticise it, as a work of legislation ; but, as a 
literary production (if it may be so termed), andas an example of 
codification, we think it admirable. We hope to be able, in our 
next or some succeeding number, to present our readers with a 
more full account of this first result of the Indian Law Com- 
mission. We understand, that the merits of the report are much 
canvassed in India, and that the labor of the commissioners have 
been very severely attacked and criticised. ‘The Hon. Thomas 
Babington Macaulay is chairman of the board. 
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14.—-Reports of Cases argued and determined in the Supreme Judi- 
cial Court of Massachusetts. By Octavius PickErine, Coun- 
sellor at Law. Volume XX. No. 1. Boston: Charles C. Lit- 
tle & James Brown, 1838. 


We not long since (Am. Jur. vol. xviii, p. 529) called the atten- 
tion of the profession to the delay in the publication of the decis- 
ions of the supreme judicial court of Massachusetts; and, at the 
same time, suggested a mode by which the inconvenience result- 
ing therefrom might for the future be remedied. We are now 
happy to say, that, by an act of the last session of the legislature, 
which provides that the reports of the decisions of the supreme 
judicial court, on all questions of law argued and determined be- 
fore the first day of September in each year, shall be published on 
or before that day,—a similar delay cannot well occur, in regard 
to cases decided subsequently to the passing of the law. In pur- 
suance of the requisition of the statute, Mr. Pickering has now 
published the first number of his twentieth volume, which con- 
tains the cases decided at the last March term in the county of 
Suffolk. But as the law alluded to is silent in regard to cases de- 
cided previous to its passage, Mr. Pickering’s seventeenth, eigh- 
teenth and nineteenth volumes, containing the cases from Sep- 
tember 1835 to March 1838, are still behindhand. The sixteenth 
volume, which was published shortly after the remarks above re- 
ferred to, brought down the series of decisions to September 1835. 
It is to be hoped, that as little time as possible will be permitted to 
elapse, before the publication of the intermitted volumes. 


15.—Manual of Political Ethics designed chiefly for the Use of 
Colleges and Students at Law. Part I. By Francis Lieser. 
Boston : Charles C. Little and James Brown, 1838. 


In our last October number, we published an article on Political 
Hermeneutics, which we then supposed would form one of the 
chapters of the present work. The author, however, has thought 
proper to expand that article into a work by itself, to be published 
hereafter, and to publish the Political Ethics, of which the volume 
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before us constitutes the first part, as a separate work. In this 
determination, we think Mr. Lieber has acted wisely. The sub- 
ject of Political Hermeneutics is not necessarily a part of or pecu- 
liar to that of Political Ethics ; and its importance well entitles it 
to be made the subject of a separate treatise. 

In the volume before us, which forms a separate whole of itself, 
and is for that reason called part first and not volume first, the 
author treats, in two books, 1, Of Ethics, general and political, 
and, 2, Of the State. In the latter, he considers what is the true 
meaning of the state, and discusses the several subjects connected 
therewith,—as sovereignty, government, public power, people, 
majority, minority, and the much vexed topic of the origin of the 
state. These several topics occupy the greater part of the volume, 
and are treated in a very original, profound, and satisfactory man- 
ner. The second part, which will be published in the beginning 
of the next year, will treat ‘of those many relations, in which a 
citizen finds himself called upon to act, and, for which, however 
important, the positive law does not or cannot furnish a sufficient 
rule of action.” 

We intend, if possible, to present our readers with a more ex- 
tended notice of this work, in our next number; and shall content 
ourselves at present, with the remark, that the high expectations 
of it, which we expressed in our introduction to the article on 
Hermeneutics, have been fully realized. 


16—Institutes de ?empereur Justinien, traduites en francais, avec 
le texte en regard; suivies Wun choix de textes juridiques 
relatifs a la histoire externe du droit romaine et au droit privé 
ante-justinien: recueil publié par M. BLonpgav, professeur de 
droit romain, et doyen de la faculté de droit de Paris. 2 vol. 
Paris, chez Videcoq, Fanjat et Joubert, 1837. 


{From the Revue Etrangere et Francoise, for December, 1837.] 


This book offers to the student an opportunity for learning the 
Roman law in its sources ; it puts before his eyes the texts which 
form the basis of the course professed by the author in the faculty 
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of law of Paris. The work deserves also to be equally appreci- 
ated by the accomplished jurisconsult. The text of the Institutes, 
which forms the first part of it, has been collated with the cor- 
rect editions recently published by Messrs. Beck and Schrader ; 
and has been purified of the corrupt readings, which are to be 
found in the other editions, published in France for the use of 
students. ‘The Latin text is explained, both by a translation exe- 
cuted with great care, and by notes historical, dogmatic, and phi- 
losophical. The author, however, has not thought it his duty, in 
this work, to set forth every thing that might appear to be neces- 
sary for a knowledge of the Roman law; he seems to be penetra- 
ted with the truth, that it is only favoring the natural inclination 
to idleness of a great number of students, to put into their hands 
works which aim to contain the entire instructions of the professor ; 
and that it is altogether better to furnish them with a mere guide, 
which, being insufficient by itself, obliges them to follow the oral 
explanations of the professor. In truth, students prefer to follow 
the courses of those professors, who are the authors of books of 
the first category, and such works meet with a more ready sale 
than those of the second, because the student flatters himself, that 
by reading them he will be able to dispense with his attendance 
upon the lectures of the author. In the first place, however, the 
merit of the principal French works of this kind is very doubtful ; 
they do not include all the materials necessary to the study more 
or less profound of the Roman law ; and the expositions which they 
contain frequently leave much to be desired. A competent judge, 
Mr. Schrader, professor at Tubingen, in the introduction to his 
new edition of the Institutes, expresses himself thus in reference 
to one of them: librum, Vinnium scilicet quamvis haud inscite 
reddentem, legere mox omisimus. It is perhaps to be regretted, 
that the law students of Paris cannot in this imitate the proceed- 
ing of the illustrious romanist of Tubingen. Experience has shown 
that the reading of a work by one, who is only beginning the 
study of a science, is never equivalent to the oral instruction, 
which he receives from a course of lectures. 
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Finally, it very often happens, that the student satisfies himself 
with placing the work in his library, and puts off the reading of it 
to the Greek calends; and, when the time of examination comes, 
he is reduced to the necessity of gleaning a few superficial ideas 
from catechisms and rehearsals by the job [répétitions ad for- 
fait]!, a pernicious resource against which the friends of true 
study will never cease to raise their voices. The Institutes are 
followed by the text and a translation of the novels 118 and 127, 
compared with the ante-justinianean law, and the ancient, inter- 
mediate, and existing French law; by a chronological table of 
the most interesting facts relating to the history of the Roman 
law ; alphabetical tables of the laws, plebiscites, and senatconsults, 
with an indication of their dates; biographical notices of the 
Roman jurisconsults; a notice of the two schools, the sabinian 
and the proculeian ; and, lastly, by an extended account of the de- 
cline of the Roman law, and of its destiny, both in the east and in 
the west, to the present day. In these different pieces, the author 
gives evidence of a profound knowledge of the Roman law ; he 
has turned to account the labors of the German historical school. 
This part oi the work cannot fail to be favorably received in that 
classic land of study. 

The second volume contains several documents relative to the 
external history of the Roman law, such as the constitutions con- 
cerning the composition and promulgation of the Theodosian 
code, the Breviarium Alarici, the lex Burgundionum, and of the 


!'The writer of the above notice refers here to an article in a preceding 
number of the Rev. Et. & Fr., for an explanation of the term répétitions a for- 
fait, which we extract for the information of our readers. 

* To what is this deplorable state of things [the little scientific value of the 
dissertations prepared by the candidates for law professorships] to be attribu- 
ted? It seems to us, that it is owing, in a great degree at least, to the negli- 
gence of the students, of whom a small number only attend the courses with 
assiduity, and to the facility which others have of preparing themselves for 
their examinations, in a manner in some sort mechanical, by persons who are 
denominated répétiteurs. To give an idea of the character of these répéti- 
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digest and code of Justinian; together with a correct edition of 
the principal documents of the ante-justinianean law, namely : 
the fragments of the twelve tables, of the lex papiria, of the lex 
Gallia Cisalpine, of the tabula Heracleensis, of the edict of the 
pretor, of the curule ediles, and of that of the prefectus urbis ; 
the Institutes of Gaius; the fragments of Ulpian; the Pauli Sen- 
tentia ; other fragments of the same author, and of Modestinus, 
Papinian and Dositheus ; the fragmenta vaticana; the consulta- 
tio veteris jurisconsulti ; and the writing denominated lex Det; 
the whole accompanied by notes. 

In one word, the collection of Mr. Blondeau includes (except the 
digest and code of Justinian) an exact and annotated edition of all 
the materials, the study of which is necessary to a knowledge of the 
Roman law, and to which the student must resort for instruction 
in that law. ‘This collection forms a complete library of Roman 
law, for the use of the student during his first year; he may after- 
wards add to it the corpus juris. 

The work will be preceded by a preface, and followed by an 
appendix, by Mr. Giraud, professor of the Roman law at Aix, who, 
in 1835, published a new edition of the Elements of Heineccius, 
preceded by a very remarkable introduction. We shall give an 
account of these two pieces as soon as they appear. 


tions, it will be sufficient to exhibit a literal copy of one of the numerous 
notices, affixed to the walls in the quarter of the school of law: 


COURSE OF LAW. 

“Mr. MarseiLce, advocate, preparer for examinations, continues his répéti- 
tions, at No. 26, Ancient Comedy street. 

“The constant and invariable price, in regard to all, is 30 francs by the 
month, or 60 francs by the job (a@ forfait) ; for 100 francs, a reception is guar- 
anteed, and the sum remains deposited, to serve for a second consignation.* 
The average duration of the preparations is two months. Applications may 
be made every day in the week except Sunday.” 


* « Before being admitted to an examination, the pupil must place, in the 
hands of the secretary of the faculty, a sum of money which is not the same 
for all examinations. If the answers of the pupil are judged insufficient, he 
is obliged to pass his examination anew, and to make a second consignation.” 
Ep. Jur. 
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17.—History of the United States, from the discovery of the 
American Continent. By Greorce Bancrorr. Volumes I and 
Il. Third Edition. Boston: Charles C. Little and James 
Brown, 1838. 


It does not fall within our province, to take notice of this admi- 
rable work, as a literary production, or as a book of history ;—but, 
as a delineation of the events and institutions of the old world, 
out of which grew the men who colonized this country, and the 
institutions which they here founded ;—and as a faithful exposition 
and an eloquent and successful defence of the government and 
laws of our fathers, upon the principles and model of which, at a 
later period, our present frame of state and federated government 
was founded ;—we wish to recommend these volumes to the student 
of American law, as affording the best means of preparing himself 
for the studies, which are to fit him for his professional duties, and 
to become the chief employment of his life, whether he devote 
himself wholly to the forum, or mingle with the honorable func- 
tions of the lawyer, the more alluring pursuits of the statesman. 

Mr. Bancroft has seized the true spirit of the legislation of our 
colonial ancestors, which is thus alluded to: 


“On every subject but religion, the mildness of puritan legislation 
corresponded to the popular character of puritan doctrines. Hardly a 
nation of Europe has as yet made its criminal law so humane as that of 
early New England. A crowd of offences was at one sweep brushed 
from the catalogue of capital crimes. The idea was never received, that 
the forfeiture of life may be demanded for the protection of property ; 
the punishment for theft, for burglary, and highway robbery, was far 
more mild than the penalties imposed even by modern American legis- 
lation. Of divorce I have found no example; yet a clause in one of the 
statutes recognises the possibility of such an event. Divorce from bed 
and board, the separate maintenance without the dissolution of the mar- 
riage contract,—an anomaly in protestant legislation, that punishes the 
innocent more than the guilty,—was utterly abhorrent from their prin- 
ciples. The care for posterity was every where visible. Since the sanc- 
tity of the marriage-bed is the safeguard of families, and can alone 
interest the father in the welfare and instruction of his offspring, its 
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purity was protected by the penalty of death; a penalty which was inex- 
orably enforced against the guilty wife and her paramour. If in this 
respect the laws were more severe, in another they were more lenient, 
than modern manners approve. The girl, whom youth and affection 
betrayed into weakness, was censured, pitied, and forgiven; the law 
compelled the seducer of innocence to marry the person who had imposed 
every obligation by the concession of every right. The law implies an 
extremely pure community; in no other would it find a place in the 
statute-book ; in no other would public opinion tolerate the rule. Yet 
it need not have surprised the countrymen of Raleigh, or the subjects of 
the grandchildren of Clarendon.” 


Our limits will not allow us to multiply extracts. The following 
description of the primary democracies of New England is as true 
at this moment as it was of the settlements of the colonists of Con- 
necticut. In these institutions lies the germ of all that distinguishes 
our government from others, which are more or less founded in 
individual freedom. In them, too, and in the civil institutions, 
founded upon them, by the colonists, we find the type of our 
present form of state and federated government. 


“ But the political education of the people is due to the happy organ- 
ization of towns, which here, as indeed throughout all New England, 
constituted each separate settlement a little democracy of itself. It was 
the natural reproduction of the system, which the instinct of humanity 
had imperfectly revealed to our Anglo-Saxon ancestors. In the ancient 
republics, citizenship had been an hereditary privilege. In Connecticut, 
citizenship was acquired by inhabitancy, was lost by removal. Each 
town-meeting was a little legislature, and all inhabitants, the affluent 
and the more needy, the wise and the foolish, were members with equal 
franchises. There the taxes of the town were discussed and levied; 
there the village officers were chosen; there roads were laid out, and 
bridges voted; there the minister was elected, the representatives to the 
assembly were instructed, The debate was open to all; wisdom asked 
no favors; the churl abated nothing of his pretensions. Whoever reads 
the records of these village democracies, will be perpetually coming upon 
some little document of political wisdom, which breathes the freshness 


of rural legislation, and wins a disproportioned interest, from the justice 
and simplicity of the times. As the progress of society required exertions 
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in a wider field, the public mind was quickened by associations that were 
blended with early history; and when Connecticut emerged from the 
quiet of its origin, and made its way into scenes where a new political 
world was to be created, the sagacity that had regulated the affairs of the 
village, gained admiration in the field and in council.” 


These two volumes are entitled a “‘ History of the Colonization 
of the United States.” The third volume, in the preparation of 
which, the author is understood to be assiduously engaged, and 
which will soon be published, will bring down the narrative of 
events to the year 1765, which is in fact the commencement of 
the revolution. It is but justice to the publishers to add, that these 
volumes are among the most correct and beautiful specimens of 
American typography. 


18.—Selections from the Court Reports originally published in 
the Boston Morning Post, from 1834 to 1837. Arranged and 
revised by the Reporter oF THE Post. Boston: Otis, Broaders 
& Co. 1837. 


The materials, from which this little volume has been made up, 
were originally collected in the criminal and other courts of the 
city of Boston, and published from day to day, for the instruction 
and amusement (principally the latter) of the readers of the Boston 
Morning Post. But, like Goldsmith’s village parson, whose exhor- 
tations were so effectual, that “ fools who came to scoff remained 
to pray,” Mr. Gill, the reporter, by a judicious selection and pru- 
ning, has metamorphosed what in its original form was little better 
than a medley of humorous stories, into a volume of very instruc- 
tive and readable matter, quite worthy of the attention of the 
philanthropist, as well as interesting to the general reader. 
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INTELLIGENCE AND MISCELLANY. 


Works on the Conflict of Laws. The following translation of an 
original letter from that eminent French jurist, Mr. Pardessus, will 
be read with interest. We are indebted for it to our no less dis- 
tinguished American jurist, Mr. Du Ponceau, who has obligingly 
permitted us to enrich our pages with it. This letter gives us the 
first information we have had, that Mr. Du Ponceau himself had 
intended to publish a work on the Jurisprudence between States, 
or, the Conflict of Laws ; which, however, he relinquished as soon 
as he learned that the subject was in the hands of Mr. Justice 
Story, whose able work on the subject is now in the hands of every 
professional reader. 


Sir, 

M. le Comte de Laforest has communicated to me a letter, in 
which you ask for some information of the sources from which 
you would be able to compose a work on the Jurisprudence between 
States [Jurisprudence entre les peuples]; and he has made me 
engage to furnish you with such as I am possessed of. I embrace 
with great pleasure, the opportunity of obliging M. de la Forest, 
and of rendering a service to you. 

You are correct in saying that this subject has not yet been pro- 
foundly treated ; and I think that a work, in which the diversified 
and numerous questions that arise, should be discussed on a 
regular plan and system, would be a real service rendered to 


those persons, who do not disdain the study of jurisprudence. 
I am not acquainted with any particular works in France, at 
least in an extended view of the subject, on the law between state 
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and state; and I think I can assure you that none have been pub- 
lished since I have given my attention to researches in this respect. 
It is true (at the period when France was divided into provinces, and 
even into subdivisions of provinces which had their particular laws 
or customs, from the effect of which divisions, each was in some 
respects a foreign country to the others) that some authors treated 
of the conflict of these customs; and their works would not be 
without use in the undertaking in which you are engaged. 

The best of these works are the treatise of Froland concerning 
the nature and quality of statutes, 2 vols. in quarto, Paris, 1729; 
the work of Boullenois entitled, De la Réalité et de la Person- 
alité de statuts, 2 vols. in 4to, Paris, 1766; various dissertations 
of president Bouhier in his commentary on the customs of Bur- 
gundy ; and, lastly, a dissertation upon statutes which is in the Ist 
volume of the Principles of French Jurisprudence, by Prevost la 
Jannés, 2 vols. 12mo. Paris, 1759. 

I do not know any new works; and by this expression I mean 
any which have been published since the promulgation of the new 
French codes, except a work on the droit d’aubaine by Mr. Gas- 
chon, 1 vol. 8vo., published at Paris, in 1818; but I think it will 
not afford you much assistance in the execution of your work. 

Being engaged by the very nature of teaching in commercial 
law, which was entrusted to me some years since, I have been 
obliged to occupy myself on this subject under its relation to com- 
mercial law. | have made it the subject of a special title (in the 
6th part of my course, 2d edition, Paris, 1822) which comprises 
pages 206 to 250 of the 5th volume. 

I have often, while writing this part of my work, wished for 
time to make a particular work on precisely the same subject that 
you propose to discuss, because it appeared to me that in the pres- 
ent state of the civilised world it would be of great utility. I have 
even already collected some foreign works; but it is an undertak- 
ing which [ am obliged to relinquish, and I am rejoiced to learn 
that you intend to execute it. 

The following are the titles of those works which I had pro- 
cured : 
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Baver (Jo. Got.) De vero fundamento quo inter civitates nititur 
retorsio juris. Lipsiw, 1740, in 4°. 

Brunnemann (Jo.) De jure peregrinorum. Franc. ad Oder, 
1662, in 4°. 

Cocceius (Henr.) De fundata in territorio et plurium locorum 
concurrente potestate. Vittemb. 1739, in 4°. 

Elsaesser (C. F.) De jurium statutariorum variantium retorsione 
tunc etiam fundata, si actus secundum illa exercitus non precesserit. 
Erlang. 1775, in 4°. 

Hertius (Jos. Nic.) De Collisione Legum. Giesse, 1688, in 4°. 

Hoheisel (Pan. Frid.) De retorsione jurium statutariorum vari- 
antium, nec equa nec prudente. Hale, 1756, in 4°. 

Meier (J. Goth.) De statutorum conflictu eorumque in exteros 
valore. Giess. 1715, in 4°. 

Oldenburg (Vine.) De retorsione jurium precipué in causis 
cambialibus. Gotting. 1780, in 4°. 

Rechenberg (C. O.) Bellum legum contra leges, retorsione 
ementita metuendum. Lipsiz, 1740, in 4’. 

Scheinmann (Dav.) De autoritate legum civilium extra territo- 
rium legislatoris. Tubing. 1696, in 4°. 

Schidmer (Ch. Jac.) Dissertatio &c. observationes miscellaneas 
de retorsione juris. Altdorf. 1787, in 4°. 

Slevogt (Jo. Ph.) De retorsione in moratorio non competente. 
Jen, 1717, in 4°. 

Steinbach (Mich.) De jure retorsionis. Altona, 1696, in 4’. 

Voet (Paul.) De statutis et eorum concursu. Bruxelles, 1715, 
in 8°, 

Some time since I received from England (from the author) a 
work entitled, The Judgment of the Court of Demarara, &c., to 
which is prefixed a treatise on the difference between personal 
and real statutes, &c. &c., by Henry, 8vo. London, 1823. This 
work will furnish you with some materials; it contains from 


page 214 to 250, an almost entire translation of what I have writ- 
ten in my course of commercial law, and much other information, 
which may be useful. 

But, in general, the principles upon this important subject are 
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scattered through a great number of general works on law, of 
which it is impossible to make an enumeration. 

This, sir, is all the information which | can offer to you. I 
wish | could be more useful ; and if you think there is any thing 
more respecting which you desire to ask me, I am at your disposal. 
I should take the greatest pleasure in being useful to you. 

Accept, sir, the assurances of my high consideration. 

Your obedient servant, 


PARDESSUS. 
Paris, June 10, 1825. 


Chancellor Desaussure. On the 7th December last, the gov- 
ernor of South Carolina communicated to the general assembly 
the resignation of the Hon. Henry W. Desaussure, one of the 
chancellors of the equity court of that state, who was first appointed 
to office in the year 1808; and, on the same day, the following 
resolutions passed both branches of the general assembly, viz. : 

“ Resolved, That the general assembly has learnt with deep 
regret the circumstances of ill health which have compelled the 
Hon. chancellor Desaussure to resign his seat on the equity bench 
of this state. 

Resolved, That the general assembly regards, with a due esti- 
mate of their value, his long, able, and faithful services to the 
people of South Carolina, in the high judicial station, which he 
has occupied—services which not only furnish the best memorials 
of his worth, but an enduring example to those who are destined 
to succeed him. 

Resolved, That the comptroller general, in settling the accounts 
of judge Desaussure, be authorized and directed to pass one year’s 
salary to the credit of judge Desaussure, over and above the 
amount now due to him.” 

On the 13th of December, the two branches of the general 
assembly joined in a ballot for a chancellor in the place of Mr. 
Desaussure, and B. F. Dunkin was elected. 
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Criminal Code of South Carolina. Governor Butler, of South 
Carolina, in his message to the general assembly, at the com- 
mencement of their last session, thus alludes to the penal code of 
that state : 

“My predecessors have so frequently brought to the notice of 
the legislature the penal code, and the necessity of some revision 
of it, that I fear to allude to it, lest it should be regarded with its 
usual indifference. To one, who has not made the law his pro- 
fessional study, our penal code is a chaos of confusion unequal 
and frequently unintelligible. To overcome its inequalities, and 
to supply its defects, executive discretion is continually applied to, 
and must be exercised, or the laws not unfrequently would appear 
sanguinary and unjust. The prerogative of pardon is indefinite, 
painful, and may be very much abused. The law should describe 
more definitely and fully its own justice. Let me urge on the 
legislature the necessity of attending to this subject.” 

This appeal appears to have produced no other effect, than a 
reference in the senate of so much of the governor’s message, as 
relates to the penal law, to the committee on the judiciary, who 
made no report thereon. In the house, the subject does not seem 
to have been even so much as referred to any committee. 


[From the Sydney Gazette of October 17, 1837.] 


Juries in New South Wales. The jury system of New South 
Wales, in all its branches, works badly. ‘The anticipated altera- 
tions in the jury system, in the new charter for the colony, will, it 
is hoped, be such as to set at rest all complaints on this subject ; 
but, as some time must necessarily elapse, before these alterations 
can be brought into operation, it seems advisable, that some means 
should be adapted to secure, or to enforce, the attendance of spe- 
cial jurors, whose neglect materially hinders the progress of the 
public business in the supreme court. ‘To enforce the attendance 
of respectable gentlemen on the petit jury in criminal cases is, 
we apprehend, a hopeless case, so long as these juries are consti- 
tuted as they now are. To show the opinion entertained on this 
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subject, we may be permitted to mention an anecdote sufficiently 
illustrative of itself. Asking one day a friend of ours, whose 
name figures very frequently in the list of fines, why he exhibited 
so much repugnance to the discharge of his duty as a juror, we 
received an answer sufficiently laconic: ‘ Better,” said he, ‘* be 


fined five pounds, than have my pocket picked of a watch worth 
fifty”! 


Contracis to marry. A law, passed at the last session of the 
general assembly of Ohio, provides for the abolition of imprison- 
ment for debt, in all cases of contract or agreement, with the spe- 
cial and very appropriate exception of promises to marry, in which, 


certainly, if in any, the body of a judgment debtor ought to be 
taken in satisfaction. 


Law of Husband and Wife. The following jeu d’esprit will, 
we hope, serve to amuse our readers, as well as to illustrate the 
legal notion of the oneness of husband and wife. 





Superior Court, May Term, 1837. 
Tue State v. Henry Day. 


Semble, that if A kills his bride, 
Such killing is not suicide. 


Baron and feme are only one, 
If any ill the wife hath done ; 
If any crime the man doth do, 
Baron and feme are clearly two. 


In either case, or one or two, 
The baron must the penance do. 


°T is the hour of ten, 

And a crowd of men 

Wait at the door of the Justice Hall, 
Bailiffs and suitors and jurors and all ; 
And a murmur loud 

Runs thro’ that crowd, 
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And ev’ry man gives his neighbor a nudge, 
And all of them mutter, ‘ here comes the judge.” 


The passage is clear’d, 

And the judge has appear’d, 

A mild looking man with a youthful face, 

He strides up the hall, and he takes his place ; 
With “silence” the crowded hall resounds,! 
But not another note the curious list’ner wounds. 


The sheriff ‘“* Oh yes! Oh yes!” hath bawl’d,2 
The witnesses come, and the jurors are call’d ; 
‘* Let the pris’ner be brought,” 
°T is done, quick as thought, 
A pale little man, with a twinkling eye, 
And an Amazon standing his shoulder by. 
“Let the charge now be read,” 
°T is done, quick as said ; 
“The jurors of this county town 
Do, thro’ their foreman, Moses Brown, 
Charge and accuse, that Henry Day, 
Upon the seventh of this May, 
Not having law before his eyes 
But urg’d on to the crying evil, 
By sore seduction of the devil, 
(That hoary father of all lies), 
Did bruise, and wound, and badly beat, 
His present wife, late Julia Sweet, 


1 “With ‘silence’ the crowded hall resounds.” One of our writers says, 
“We heard a pause.’’ Another writes, “‘ We looked for the echo here.” 
It is not perhaps more Hibernian to declare, that the “crowded hall with 
silence resounds.”” In point of fact, any one who has heard the ill-timed and 
vociferous demands for silence, made by one of our “ piny-woods”’ sheriffs, 
will readily understand that there is no Irishism at all in the expression. 

2 « The sheriff ‘ oh yes, oh yes,’ hath bawl'd.”’ In ancient times, courts were 
opened by a proclamation, commencing with “ Oyez!”’ (hear ye!) Our 


sheriffs have anglicised it into O yes !—O no! (know) would be a more perti- 
nent and literal translation. 
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And other wrongs to his said mate, 

All contra pacem of the state ; 

This is the charge against you brought, 
Day, is it true, or is it not?” 


The captive spake: ‘ I own the strife, 
I do n’t deny J struck my wife, 

And for that part, where you aver, 
The devil did my spirit stir, 

°T is true,—for | was mov’d by her : 
The dying sinner’s wildest groans 

Are music, to her gentlest tones, 

And for her blows—alas, my bones ! 
Well, let it pass—perhaps *t was wrong, 
But I had borne her curses long, 

And I am weak, and she is strong. 

Let that too pass,—I ’ve done my best, 
My counsel there must say the rest.” 


The pris’ner ceas’d. His counsel rose, 
He smooth’d his hair,—he blew his nose, 
Then spake he : * If your honor please, 
The points that mark this case are these ; 
This man has been from the beginning, 
Rather more sinn’d against than sinning ; 
°T is hard to bear a woman’s strife, 

F’en if that woman be your wife ; 

°T is hard to have a wife at all, 

Yet not for that your grace I call ; 

If we admit the deed was done, 

Yet man and wife are only one, 

And though we’ ve read of many a fool, 
Train’d up in superstition’s school, 

Who penance for his errors found, 

In many a self-inflicted wound, 
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Yet in no court beneath the sun, 

Hath he, for that, more penance done ; 
Tho’ we despise the stupid elf, 

He has a right to whip himself.” 

He ceas’d. °T is far the safest way, 
When one has nothing left to say. 


Up rose the counsel for the state, 
And thus kept up the sage debate : 
** My learned brother’s legal ground, 
Is far more specious, sir, than sound, 
°T is true, so doth the proverb run, 
That ‘“* man and wife are only one,” 
But ’t is a fiction of the law, 

Not meant to cover baron’s flaw. 
Suppose in matrimonial strife, 

That A should stab and slay his wife, 
My learned brother must agree, 

That this is not felo de se. 

The facts are own’d—the law is clear, 
And he his punishment must bear.” 


Now speaks the judge in accents loud and clear, 


Whilst not another sound disturbs the list’ning ear. 


**T *ll not detain the jury long ; 

The counsel is both right and wrong. 
If any ill the wife hath done, 

The man is fin’d—for they are one ; 
If any crime the man doth do, 

Still he is fin’d for they are two ; 
The rule is hard, it is confess’d, 

It can *t be helped—lex ita est.” 


** Let the passage be cleared.” 
The crowd disappear’d. 





[Oct. 
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** Now call me the chief of the bailiffs here: 
Sheriff, let it be thy care, 

That this jury do not see 

Food or drink, ’till they agree, 

(Wo to thee, if but one word, 
From other lips, by them, is heard). 
Be it thine especial charge, 

That they go no more at large, 
Until they notify to thee, 

That in this matter they agree. 

Go, if thou abuse thy power, 

Thy fate is fix’d this very hour!” 


Again, 

°T is ten, 

Once more I sought that hall, 

The judge look’d cross—the bailiffs crabbed, 
The clerk and sheriff almost rabid, 

For why ? they had not slept at all: 

And he, the chief of the bailiffs there, 

Who had taken the jury under his care, 
Look’d thirsty and vex’d as a wounded bear. 
Oh, if the mother, that man that bore, 

Had seen him there at that jury door, 

She never had known her offspring more. 


What sound comes forth from the jury room, 
Is it a curse, 

Or something worse, 

Or some poor devil bewailing his doom ; 

Or can it be the fearful cry 

Of hungry juror’s agony ! 

°T is whisper’d around, 

That no verdict is found, 

That the jury in vain have sought to agree, 
That some think her as much to blame as he, 


And both to blame exceedingly. 
VOL. XX.—NO. XXXIX. 16 
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I came away, 

Thro’ that justice door, 

Ive never seen Day, 

From that time more ; 

I would not be willing to say or swear, 

That those bailiffs and jurors are not still there ; 
But this | can tell, 

For I know it full well, 

That when last thro’ that justice-hall I pass’d, 
The jury their food and drir were missing, 
While the made-up pair were feasting and kissing.’ 


MORAL AND SEQUEL. 


Jove laughs at lover’s vows and shame, 
And men had better do the same.” 


R. M. C. 


Savannah, Geo. 


1 A friend informs me, that about six months ago he passed through one of 
the frontier counties of 





While there, he strayed into the court house. 
A man by the name of Henry Day, was undergoing his trial for beating his 
wife. The prisoner admitted the fact, but alleged that it was done se defen- 
dendo, which statement seemed to be corroborated by the appearance of the 
virago, who was nearly twice his size. His counsel contended that in law, 
man and wife were one, and that therefore he could not be convicted of whip- 
ping himself. The solicitor general replied, that he had lately seen a decision, 
(he could not at that moment say where), in which it was affirmed, that if a 
man kill his wife, it is not suicide, but murder, and he insisted on the applica- 
bility of the decision to the case at bar. The judge charged the jury, that it 
was unnecessary to decide that question, but that he would decide, that man 
and wife were only considered one in law for the benefit of the wife, and that 
in all other cases, they were two. He then gave the jury in charge of the 
bailiff, admonishing him, that they were in the habit of going out sober, and 
coming in drunk, and that if this jury so conducted themselves, he would sen- 
tence the bailiff, instead of the prisoner. My friend retired, but returned the 
next day. He found all the judicial and ministerial officers looking like can- 
nibals, and the admonished bailiff representing a statue at the door of the jury 
room. The jury sent in a bailiff to say, that there was no prospect of their 
being able to agree. The judge replied, that they should find a verdict, if 


they stayed there through eternity. My friend, not having leisure to wait 
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quite so long, left the court house. When he last saw the high contracting 
parties (l'un double), they were engaged (maugre the frowns of court and 
bailiffs), in discussing together the merits of a cold fowl and a quart of beer. 
Their respective attitudes and countenances gave every indication, that a 
treaty offensive and defensive had been concluded between them. My friend 
is unable to inform me, whether the jury are yet in statu quo ante bellum. 

* Chancellor Kent, in his celebrated letter to Edward Livingston, Esq., 
says, “Tama little skeptical as to legislation in regard to sexual matters.” 
The chancellor would have exhibited more judgment, and done immense 
benefit to the present and all future generations, if he had used the influence 
of his great name, in recommending the punishment of death, for all persons 
who interfered in the quarrels of man and wife. Experience, that tutor of us 
all, has taught us, that judges, jurors, and other officers of the court, are the 


only sufferers from such accusations—magna pars fui. 


Effect of the recent Pecuniary Embarrassments in the Pro- 
duction of Crime. ‘The following gratifying statement is extract- 
ed from the report of the chaplain of the Massachusetts state 
prison, for the year ending Oct. 31, 1837. It is worthy of pres- 
ervation. 

** When those commercial embarrassments, and that general 
disorganization in all the customary branches of business, by which 
our country has, for months past, been visited, commenced and 
spread over the length and breadth of the land, it was most seri- 
ously apprehended, that offences against the laws, and the rights 
of property, would be greatly multiplied,—and, that, in conse- 
quence, our penitentiary would fail to accommodate the numbers 
who might be sentenced, by our courts, to suffer its confinement 
and discipline. What may have been the results, thus far, of these 
embarrassments of the times, when such multitudes are thrown 
out of regular employment, in other parts of the country, the 
writer has not the means of knowing, with any good degree of 
certainty ; but he has been most happily disappointed as to the 
result in this commonwealth. 

* During the year, ending with September, 1836, ninety-seven 
convicts were received into the institution. During the year just 
closed, the number received has been ninety-nine, only two more 
than during the previous year. This fact is, surely, matter of con- 
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gratulation, when all the circumstances connected with it are duly 
considered ; and is highly honorable to our large commercial towns, 
and to the whole commonwealth. Connected with this is another 
fact, worthy of particular notice, and of grateful recognition. Only 
forty of the ninety-nine convicts, who were received the past 
year, are native citizens of this commonwealth ; the remaining 
fifty-nine being either foreigners or natives of other states of the 
union.” 


Copy-right. The project for the establishment of an interna- 
tional copy-right, by an act of congress, for the benefit of foreign 
authors in this country, seems to have fallen through, at least for 
the present. The bill, reported in the senate, by Mr. Clay, in the 
winter of 1837, was referred at the last session to the committee 
on patents, who reported against its passage ; and no further pro- 
ceedings appear to have taken place in relation to it. 


To our Readers. In this number of our journal, we commence 
the publication of a series (of six or eight) original articles, on 
the law of contracts, by Theron Metcalf, Esq. ‘The subject of 
the two succeeding numbers will be the parties to contracts, com- 
mencing with infants, which will occupy an entire article. 

We have the promise of an article, on the organization of the 
French criminal courts, by M. Victor Foucher, the writer of the 
article in our present number, on private international law. 

We have also the promise of an article, from the German crim- 
inalist Mittermaier, on the present state of criminal legislation in 
Europe. 

A bibliographical account of all the American Reports is in 
preparation, and will be published whenever the materials at our 
command will enable us to complete it. Our friends in remote 
states will confer a favor by contributing their aid. 


The conclusion, promised in our last, of the article on Mr. 
Justice Story’s works on Equity, is unavoidably postponed until 
the next number. 
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QUARTERLY LIST OF NEW PUBLICATIONS. 


UNITED STATES. 


The Law Library, edited by Thomas J. Wharton, Esq., and 
published by John 8. Littell, Philadelphia. Nos. 61, 62, 63, con- 
taining : 

An Essay on Devises: By John Joseph Powell, Esq., Barrister 
at Law. With copious notes and an Appendix of Precedents ; 
also a Treatise on the construction of Devises. By Thomas Jar- 
man, Esq. of the Middle Temple, Barrister at Law. 

Manual of Political Ethics designed chiefly for the use of Col- 
leges and Students at Law. Part l. By Francis Lieber. Boston: 
Charles C. Little and James Brown, 1838. 

[See page 224.] 

Reports of Cases argued and determined in the Supreme Judi- 
cial Court of Massachusetts. By Octavius Pickering, Counsellor 
at Law. Volume XX. No. 1. Boston: Charles C. Little, and 
James Brown, 1838. 

[See page 224.] 

Resolves and Private Laws of the State of Connecticut, from 
the year 1789, to the year 1836. Published by authority of the 
General Assembly. 2 vols. 8vo. Hartford: John B. Eldridge, 
1837. 

[See page 221.] 

Inaugural Addresses, delivered by the Professors of Law in the 
university of the city of New York, at the opening of the Law 
School of that Institution. New York: 1838. 

[See page 220.] 

A Charge to the Grand Jury, upon the importance of maintain- 
ing the Supremacy of the Laws: with a brief sketch of the char- 
acter of William M. Richardson, late chief justice of the Superior 
Court of New Hampshire. By Joel Parker. Concord, N. H.: 
Marsh, Capen & Lyon, 1838. 

[See page 219.] 

Reports of Decisions made in the Superior Courts of the Eastern 

District of Georgia, by Judges Berrien, T. U. P. Charlton, Wayne, 
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Davies, Law, Nicoll, and Robert M. Charlton; and in the middle 
circuit, by Thomas U. P. Charlton. By Robert M. Charlton, late 
judge of the Superior Courts of the Eastern District. Savannah : 
T. Purse & Co. 1838. 

[See page 213.] 

A Charge to the Grand Jury of Adams County, delivered at the 
opening of the special term of the Criminal Court of Mississippi, 
on the fourth Monday of June, 1838. By J. S. B. Thacher, judge 
of that court. Natchez: 1838. 

Pickering’s Reports, volume V, 2d ed., with notes by J. G. 
Perkins. Boston: C. C. Little & J. Brown, 1838. 

Massachusetts Reports. Volume I. Stereotype ed. with notes 
by Benjamin Rand: Same, 1838. 


A Digest of the cases decided and reported in the Superior 
Court of the city of New York, the Vice Chancellor’s Court, the 
Supreme Court of Judicature, &c., from 1823 to 1836; being a 
supplement to Johnson’s Digest. Philadelphia: Published by E. 
F. Backus, 1838. 

[See page 212.] 

Reports of Cases argued and determined in the Supreme Court 
of Judicature and in the Court for the Correction of Errors of the 
state of New York. Vol. XVII. By John L. Wendell, Counsel- 
lor at Law. Albany, 1838. 


Reports of Cases argued and determined in the Court of Chan- 
cery of the state of New York. By Alonzo C. Paige. Vol. V1. 
New York, 1838. 

Reports of Cases decided in the Supreme Court of Pennsylva- 
nia, in the Eastern District. December Term, 1837, and March 
Term 1838. Vol. I[l. By Thomas J. Wharton. Philadelphia : 
Nicklin & Johnson, 1838. 

Reports of Cases adjudged in the Circuit Court of the United 
States, for the Third Circuit. 2d edition. Including two cases 
decided in the same court, and hitherto unpublished. By John B. 
Wallace. Same. 


ENGLAND. 


Principles of Conveyancing, designed for the use of students : 
with an introduction on the study of that branch of the law. By 
Charles Watkins. Part 1, with annotations by George Morley, 
and Richard Holmes Coote. Part Il, with annotations by Thomas 
Coventry. Eighth edition, revised and considerably enlarged. By 
Henry Hopley White, Esq. Barrister at Law. In 8vo. 

[A good edition of a bad book. Law. Mag.) 
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A Practical Treatise on the Law of Non Compotes Mentis, or 
Persons of unsound mind. By John Shapland Stock, of the Mid- 
dle Temple, Barrister at Law. In 8vo. 

[A treatise of this kind has long been wanted, and we find every thing that 
can well be desired in Mr. Stock’s. Law. Mag.] 

An Epitome of the Practice of the High Court of Chancery, 
adapted for the instruction of the junior members of the Profes- 
sion, with an Appendix of Forms of Writs, and the orders com- 
plete to 1837, &c. &c. By William Richardson, Solicitor. In 
12mo. 

A Series of Questions on the most important points connected 
with a legal education, principally designed for the use of students 
preparing for examination previously to their admission in the 


courts of law. By James Calthrop Barnham, Attorney at Law. 
3d ed. with additions, in 12mo. 


An Abridgment of the Law of Nisi Prius. By P. Brady 
Leigh, Esq., Barrister at Law. In 2 vols. 8vo. 
Remarks and suggestions concerning the trial of Controverted 


Elections, &c. By Percival Weldon Banks, M. A., Barrister at 
Law. 


IN PRESS. 


An Abridgment of the Law of Nisi Prius, by P. Brady Leigh, 
Esq., Barrister at Law, in two volumes. With notes and refer- 
ences to the American Cases decided subsequently to those refer- 
red to in Mr. Wharton’s edition of Selwyn’s Nisi Prius. By Geo. 
Sharswood, Esq., of the Philadelphia Bar. Philadelphia: Nicklin 
& Johnson. 

A Treatise on the Practice of the Court of Chancery. With 
an Appendix of Forms and Precedents of Costs, adapted to the 
last new orders. By John Sidney Smith, of the six Clerks’ office. 
First American from the second London edition, revised and en- 
larged; with notes and references to American decisions, by 
David Graham, Counsellor at Law. Same. 

Commentaries on Equity Jurisprudence. By Joseph Story. 
In two volumes, 2d edition. Boston: C. C. Little & James Brown. 

Chitty on Contracts, from the last English edition, with notes of 
American Cases by J. C. Perkins. Springfield: G. & C. Meriam. 

Civil Code of the State of Louisiana. E. Johns & Co. New 
Orleans. 


This edition is in French and English, on opposite pages, and will contain 
references, under each article, to other codes, treatises, and reported cases. 
The specimen sheet announces a handsome typography, and a volume of a 
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more convenient size for use than the first edition of the code. The legisla- 
ture of Louisiana, at its last session, authorized the governor to purchase one 
thousand copies of this edition, at a price not exceeding ten dollars per copy, 
provided he should be satisfied with the execution of the work.] 

A Digest of Cases determined in the Admiralty Courts of the 
United States and in the High Court of Admiralty in England ; 
together with the substance of some of the works of Sir Leoline 
Jenkins, Judge of the Admiralty in the reign of Charles II. In 
one volume octavo, pages 450—500, with a copious index. By 
George T. Curtis, of the Suffolk Bar. Charles C. Little & James 
Brown: Boston. 

[We have seen a few sheets of the above digest, and judging from them, 
we do not hesitate to pronounce it a work of the highest merit. The points 
are stated with great neatness and precision, all useless repetitions are avoided, 
and every page gives evidence of careful preparation on the part of the com- 
piler. Digests, as every lawyer knows, are of various degrees of merit, and 
this one, we will venture to predict, will be entitled to take its place among 
those of the first order of excellence. ] 


IN PREPARATION. 


A Digest of the Massachusetts Reports, comprising the seventeen 
volumes known as Massachusetts Reports, and the first sixteen vol- 
umes of Pickering’s Reports. 1 Vol. 8vo. By J. C. Perkins and 
J. H. Ward, Esqrs. 


Commentaries on Commercial and Maritime Jurisprudence, as 
administered in England and America, with occasional illustra- 
tions from the civil and foreign law. Vol. I. Agency and Part- 
nership. By Joseph Story, LL.D. 


A Digest or Abridgment of the American Law of Real Property. 
Vol. Il. By Francis Hilliard, Counsellor at Law. 

A manual of Political Ethics. Part Il. By Francis Lieber. 

Political and Legal Hermeneutics, or Principles of interpretation 
and construction of Political and Legal language, with observations 
on the value of Precedents and authorities. By the same. 


Messrs. James Munroe & Co. of Boston have issued proposals 
for the publication of a volume of the opinions of the late chief 
justice Marshall on constitutional questions, compiled, we under- 
stand, by a gentleman of Cincinnati. The project is highly recom- 
mended, and portions of the work which have been examined, 
are well spoken of, by several gentlemen of great professional 
eminence. 
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